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The basic remaining issue for determnation in this

conplex litigation is the anobunt to be awarded to the qui

tam



relators as their share in the proceeds obtained fromthe
defendants in the settlenent of the qui tam Civil Actions 93-5974
(Merena action), 95-6953 (Robinson action) and 95-6551 ( Spear
action). The Governnent, with the consent of all of the qui tam
relators in the three enunerated actions, settled and di sm ssed
with prejudice all three actions that had been filed by the qui
tamrel ators agai nst the defendants, Sm thKline Beecham

Cor poration and SmthKline Beecham dinical Laboratories, Inc.
(SBCL). The qui tamactions were filed under the False Cains
Act, 31 U S.C. 88 3729-3733. The total anount of the settlenent
was $325, 000, 000, plus interest that had accrued on the

settl ement funds that were deposited in escrow pending final

settl ement and dism ssal of the actions. The accrued interest
amounted to $8, 976, 266. 40, making the total recovery
$333, 976, 266. 40. The Settl enent Agreenent expressly provided for
dism ssal with prejudice of the three above noted qui tam
actions, the court retaining jurisdiction over enforcenent of the
settl enment agreenent and determ nation of attorney fees and
relators’ share issues. Prior to dismssal, the Governnent
expressly and without limtation intervened in each of the
actions pursuant to 31 U S.C. § 3730(b)(4).

The statute provides that if the Governnent
proceeds with an action brought by an individual under the qui
tam statute, the qui tamrelator shall “receive at |east 15
percent but not nore than 25 percent of the proceeds of the

action or settlenment of the claim depending upon the extent to

2



whi ch the person substantially contributed to the prosecution of
the action or settlenent of the claim” 31 U S.C 8§ 3730(d)(1).
I f that section of the statute is applicable, superficially at

| east, the qui tamrelator/relators should be entitled to a

m ni nrum of $50, 096, 439. 96 and a nmaxi mum of $83, 494, 066. 60.

The separate qui tamrelators (hereafter sonetines
referred to as the “Consolidated Plaintiffs” or the "Rel ators")
in all three actions have agreed anong thenselves as to how t hey
will divide any qui tam share awarded to any or all of them In
addition, the Governnment has agreed with the Spear qui tam
Rel ators to pay those Relators a qui tamaward of 15 percent on
an allocated share, including interest, of $13,297,829 of the
total settlenent proceeds. The Governnent attributes this sumto
t he separate allegations contained in the Spear conplaint. The
Merena and Robi nson qui tam Rel ators agree that this allocated
share of the proceeds nmay be deducted fromthe total settlenent
proceeds before determning their respective qui tam share or
shares. Thus, only the qui tam share or shares to be paid to the
Merena and Robi nson Rel ators remains to be decided in this
[itigation.

2. Basi ¢ Contentions of the Parties

The Governnent contends that in addition to
subtracting the anount allocated to the Spear conplaint, there
al so nust be subtracted $14,507, 107 which was paid out of the
total proceeds to various states for | osses under the state

Medi caid prograns resulting fromthe alleged false clainms by SBCL
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that were included in the settlement’

In addition, the Governnent contends that the qui
tam Rel ators are entitled to no share of the proceeds recovered
for certain so-called “automated chem stry” false claim
al l egations that were settled. The Governnent contends that as
of the tinme of the filing of the qui tam actions, the *automated
chem stry” allegations were under active investigation by the
Governnent, had been publicly disclosed in the news nedia, and
the qui tam Relators were not “original sources” of the
information. The qui tam Rel ators di spute each of these
contentions and assert that they are entitled to a m ni num 15
percent share of the total anount obtained by the settl enent
including earned interest |ess the agreed anount allocated to the
Spear conpl aint all egations.

The CGovernnent ascribes and all ocates the sum of
$241, 283,471 (including interest) for the so-called “autonated
chem stry” allegations (see Governnent’s Exhibit G 108), that the

Governnent clains it recovered as a result of its LABSCAM?

142 states and the District of Col unbia executed separate settl enent
agreenents with SBCL for their respective Medicaid | osses fromthe all eged
false clainms paid to SBCL. Those agreenments, together with accrued interest
total $14,507,107 that they received fromthe total settlenment proceeds.

2 ABSCAM i s an acronym for a governmental investigative teamthat was
formed and evolved as a result an investigation of National Health
Laboratories, Inc. (NHL) in the Southern District of California. The NHL
litigation resulted in successful civil and crimnal proceedi ngs agai nst NHL,

for alleged billing practice frauds sinilar to many of those all eged agai nst
SBCL. After the successful conclusion of the NHL case, the LABSCAM t eam was
formed and proceeded to investigate alleged illegal billing practices of many

of the large independent nedical |aboratories, including SBCL. The LABSCAM
i nvestigation, operating primarily from San Di ego, California and Washi ngton
DC, focused al nbost exclusively on the so-called “automated chem stry” clains.



i nvestigation. The Governnent contends that the qui tam Rel ators
are entitled to no share of that allocated anount. However,
because the Merena and Robi nson conpl aints each nade al |l egati ons
that woul d, at |east arguably, be enconpassed within the
“automated chemi stry” allegations that were settled, the

Gover nnent now seeks to have all of the “autonmated chem stry”

al l egations of the conplaints in both 93-5974 and 95-6953

di sm ssed for |ack of jurisdiction and/or failure to be the
“first to file” the qui tamaction under 31 U. S.C. 8§ 3730(b)(5).
The Governnent seeks presently to have these all egations

di sm ssed even though approximately ten nonths prior to filing
the present notion to dismss, the Governnent intervened in both
actions without imtation and with the consent of all parties
and in conformty with the Settlenent Agreenent noved the court
to enter an order dismssing all three qui tamactions with
prejudice. The order was entered on February 24, 1997 (filed
docunent #33)° No appeal has ever been taken by any of the
Merena, Robi nson or Spear qui tam Relators, nor has there been
any request by any of themto reconsider or to vacate the order
of dismissal“

The issues appear to be, therefore, (1)

SAIl "filed document #" refer to documents filed in Gvil Action 93-
5974.

‘o her gui tam actions have been filed against SBCL and transferred to
this court. The qui tamrelators in those cases were held to be entitled to
no qui tamshare of the settlenent proceeds involved in this litigation
(filed docunent #13). Their actions were dismissed, except as to a single
claimthat was severed because the clai mwas not enconpassed within the terns
of the Settlenent Agreenment and Rel ease.
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determ nation of the total fund upon which a qui tamaward to the
Mer ena and/ or Robinson qui tamrelators should be based and (2)
determ nation of the percentage of that total to be awarded to
the qui tamrelators. Sub-issues of (1) above, are: (a) whether
the qui tamrelators are entitled to any proportionate share of

t he $14, 507, 107 distributed to the individual states, (b) whether
any of the allegations of the Merena and/or Robinson conplaints
can and shoul d be dism ssed and c) whether the allocation which
the Governnent assigns to the separate clains is binding on the
qui tamrelators in determning the total fund upon which they
are entitled to receive a proportionate share. In determ ning
the appropriate percentage share, it would appear that this
depends, in the words of the statute, solely “upon the extent to
which the person [qui tamrelator/relators] substantially
contributed to the prosecution of the action.”

3. Hi story of the Litigation

The three above-captioned qui tam actions were filed
under a seal as required by statute by Merena (G vil Action 93-
5974), d enn G ossenbacher and Charles W Robi nson, Jr.
(" Robi nson") (G vil Action 95-6953), and Kevin J. Spear, The
Berkel ey Community Law Center, and Jack Dowden ("Spear") (G vil
Action 95-6551) (col l ectively "the Consolidated Plaintiffs") °.

®Rel ator Merena filed suit in this court on Novenber 12, 1993. The
Robi nson action was originally filed in the United States District Court for
the Western District of Texas in Decenber, 1993 (Cvil Action 93-1070), and
the Spear action was originally filed in the United States District Court for
the Northern District of California in February, 1995 (Cvil Action C95-0501-
DLJ). The Robinson and Spear actions were transferred by agreenent to the
United States District Court for the Eastern District of Pennsylvania in the
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The Consolidated Plaintiffs brought their respective |awsuits
pursuant to the qui tam provisions of the False Cains Act, 31

U S.C 88 3729-3733. After granting nultiple requests by the
Governnment to extend the tinme for the Governnent to el ect whether
to intervene and to retain the seal in these qui tamactions, the
Government formally intervened in these cases on Septenber 27,
1996 and took over the litigation pursuant to 31 U S. C

8 3730(b)(4)(A), (c)(1), and (c)(2)(A). The CGovernnment, prior to
formally intervening, negotiated the settlenment with SBCL on
behal f of itself and the Consolidated Plaintiffs. An agreenent
in principle was reached by the parties in February, 1996. |

i ssued an agreed upon Order on February 24, 1997, dismssing with
prejudice all the clains settled by the Settl enent Agreenent and
Rel ease (filed document #33). |In that Oder | retained

jurisdiction over, inter alia, enforcenent of the Settl enent

Agreement and determi nation of the relators qui tam shares, costs
and attorney fees.

The settl enent funds of $325, 000,000 had earlier been
pl aced in a court-supervised interest-bearing escrow account upon
the Governnent's insistence, pending final execution of the
Settlement Agreement. VWhile the settlenent proceeds were held in
t he escrow account, they earned interest and the fund grew from
$325, 000, 000 to $333, 976, 266.40. On February 24, 1997, as

requested by the Governnment, | ordered that the settl enent

fall of 1995.



proceeds together with the earned interest be disbursed

i mredi ately fromthe court-supervised escrow account at the
CoreStates Bank.® After the funds were disbursed fromthe

i nterest-bearing escrow account, no additional interest has been
earned on the settlenent proceeds.

On April 1, 1997, | issued an Order directing that,
pursuant to 31 U.S.C. 8 3730(c)(2)(B), if necessary, a hearing
woul d be held to determne if the proposed settlenent was fair,
adequat e, and reasonable. Such a hearing would allow any
interested party to contest the fairness, adequacy, and/or
reasonabl eness of the settlenment. On Septenber 18, 1997, the
Governnent and the Consolidated Plaintiffs filed a Stipulation
and Proposed Order (filed docunent #61) stipulating their "nutual
interest in pursuing discussions regarding settl enent of
relators' shares of the settlenent proceeds under the Fal se
Clainms Act,” and that the parties were in agreenent that there
was no need to conduct a hearing to determ ne the fairness,
adequacy, and/or reasonabl eness of the settlenent. An Order was

entered to reflect this stipulation. The Consolidated Plaintiffs

® The order directed that: “(1) $314,731,103.35 of the settlenent
proceeds, plus interest be electronically transferred to the United States
Attorney's Ofice for the Eastern District of Pennsylvania; (2) $3,703,419.14
be electronically transferred to the United States Attorney's Ofice for the
District of Colunbia; (3) $14, 460,124.01 be electronically transferred into an
account at the Chase Manhattan Bank for the National Association of Medicaid
Fraud Control Units, for further distribution to the states with which SBCL
had settled; (4) all interest, income, and dividends either deposited or
accrued in the escrow account after February 24, 1997 be electronically
transferred to the United States Attorney's Ofice for the Eastern District of
Pennsyl vania to be further distributed in equal proportion to any entitled
party or parties.” These anmounts total $332, 894, 646.50. However, the parties
agree that the total proceeds di sbursed were $333, 976, 266.
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had expressly consented to the terns of the Settl enment Agreenent
and Rel ease, and the formal agreenent was signed and dated on
Sept enber 25, 1996. Neither the Settl enent Agreenent, the
Rel ease nor the Order of February 24, 1997 nade any reference to
a specific dollar or percentage allocation for any particular
claimor clainms nmade by any of the Consolidated Plaintiffs, or
sought to quantify any separate claimor clains beyond the tota
settlenent figure of $325, 000, 000.

There is no dispute anong the Consolidated Plaintiffs
as to the fairness, adequacy, and reasonabl eness of the
Settl enent Agreenent (filed docunent #61). As previously noted,
the Consolidated Plaintiffs, have agreed anong thensel ves as to
how they w |l divide whatever is awarded as the Relators' qui tam
share of the settlenent proceeds. Wiat is currently at issue is
t he exact percentage to be awarded to the Consolidated Plaintiffs
and the exact anount of the settlenent proceeds upon which that
percentage is to be based. At the present tine, the only
remai ning interest SBCL has in this litigation is the issue of
attorneys' fees that nmay be recoverabl e by Rel ators agai nst
SBCL. ’

More than six nonths after the Governnment and SBCL
reached a settlenent in principle, and while the Consoli dated
Plaintiffs conplaints remai ned under a seal, three other

plaintiffs (the "Additional Plaintiffs") filed under seal

"The attorneys have advised the court that SBCL and Rel ator Merena have
agreed as to the amobunt of Relator Merena's attorney fees and costs in Gvil
Action 93-5974.
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separate qui tam actions pursuant to the "qui tanf provisions of
the False Clainms Act, 31 U . S.C. 88 3729-3733. Dr. WIlliam St.
John LaCorte filed in the United States District Court for the
Eastern District of Louisiana on April 22, 1996. Jeffrey Scott
Clausen filed in the United States District Court for the
Northern District of Georgia on Septenber 3, 1996, and Donal d
Mller filed in the United States District Court for the Mddle
District of Florida on July 15, 1996. Al of these cases were
transferred by agreenent to the Eastern District of Pennsyl vania
during 1996 and 1997, and docketed in this court as Cvil Actions
96- 7768 (LaCorte), 97-1186 (C ausen) and 97-3643 (Ml ler).

The Additional Plaintiffs filed Menoranda i n support of
their clainms to the settlenent proceeds, in which they contended
that their clains were settled in the Settlenent Agreenent
reached between the Governnent and SBCL, and that they,
therefore, were entitled to a qui tamshare in the $325, 000, 000
settlenment (filed docunents #39, #40, #41). The original qui tam
plaintiffs (the Consolidated Plaintiffs) filed oppositions to the
three Additional Plaintiffs' clains to share in the settl enent
proceeds (filed docunents #45, #52). Defendant SBCL took the
position that the Settlenent Agreenent was intended to settle and
rel ease all clains asserted in the LaCorte, O ausen, and Ml er
actions and, in addition, that those actions were barred by the
“first-to-file bar” of 31 U . S.C. 8§ 3730(b)(5) by reason of the
Consol idated Plaintiffs' prior filings. The Gover nnment

contended that three clains raised by LaCorte were not included
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in the Settlenment Agreenent and therefore could be separately
litigated.?

On July 23, 1997, | issued a Menorandum and O der
dism ssing all of Clausen's and MIller's clains, and all but one
of LaCorte's clains--the urinalysis claim-on the grounds that
these clains, in fact, were settled by the Settl enent Agreenent
bet ween the Governnment and SBCL (filed docunent #57). LaCorte's
urinalysis claimwas severed fromhis other clains. Equally
i nportant, was my conclusion that C ausen, LaCorte and M|l er
were barred from seeking any portion of the Relators' share of
t he $325, 000, 000 settlenent, based primarily on the “first to
file bar” to intervention under 31 U S.C. § 3730(b)(5).

| retained jurisdiction over LaCorte's severed
urinalysis claim over the enforcenent of the corporate integrity
agreenent, and over the determ nation of relators' share issues
and the issue of attorneys' fees and costs. LaCorte, C ausen and
M1l er have appealed ny dism ssal of their clains to the United
States Court of Appeals for the Third G rcuit, pursuant to
Federal Rule of Appellate Procedure 3(a)°. Al three Additional
Plaintiffs also filed notions to stay the execution of ny O der

of July 23, 1997, pursuant to Federal Rule of Appellate Procedure

®The Governnent and the Consolidated Plaintiffs contended that LaCorte’s
Caim1l (Conplete Blood Count Clainm, Caim3 (Unauthorized Testing as Part of
a Screening Program), and Claim4 (Unauthorized Testing as Part of an Annua
Audit Progran) were not settled, but that all of Claim2 (Substitution of Mre
Ext ensive Chemistry Profiles) and Claim5 (M sl eading Requi sition Forms) were
settl ed.

Rel ator Jeffrey Clausen also filed a Mtion to Extend Tine for Filing
Notice of Appeal (filed docunent #102), but that notion was denied (filed
document #112).
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8(a), pending the outcone of their appeals (filed docunents #60,
#67, #62). The Consolidated Plaintiffs opposed granting a stay,
contending that a stay of the ongoing proceedi ngs woul d cause
"irreparable delay and further harmto the Consolidated
Plaintiffs" by possibly reducing the anmount of the Rel ators'
share of the settlenent proceeds. Further, the Consoli dated
Plaintiffs argued that none of the Additional Plaintiffs had
"posted a bond, the prerequisite for obtaining a stay, in order
to conpensate the Consolidated Plaintiffs for the | ost use of
their expected relators' share . . . during the |engthy del ay
occasi oned by their appeal s" (filed docunent #65, Relators'
opposition to notions for stay, p. 2). | denied all of the
notions for a stay. | held further, that the Consoli dated
Plaintiffs were free to nove at any tine for a hearing for the
pur pose of determ ning the anbunt to be awarded to the
Consolidated Plaintiffs for their qui tamshare/shares (filed
docunent #80).

The Consolidated Plaintiffs filed a notion to deem
interest and/or to segregate settlenent funds for the purpose of
earning interest (filed docunents #53). Relator LaCorte filed a
simlar notion (filed docunent #66). The Consolidated Plaintiffs
and Rel ator LaCorte argued that at |east the statutory m ni num of
the total settlenment proceeds should be set aside in escrow for
t he purpose of earning interest during the pendency of the
litigation. The notion requested the court to segregate, or set

asi de, twenty-five percent (25% of the $333, 976, 266. 40 of
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settl enent funds (the maxi mumthat could be awarded under the
statute).

The Consolidated Plaintiffs argued in this notion that
they were prejudiced by strategi c noves by the Governnent that
resulted, and continue to result, in |lengthy delays in the
di sbursement of their relators' shares. As a result of these
del ays, the Consolidated Plaintiffs clained that they had | ost
and were | osing use of the noney due them and had | ost interest
t hey woul d have earned had the noney been deposited into an
i nterest-bearing account at the tine of the disbursenent fromthe
escrow account. The Consolidated Plaintiffs contended that the
Governnent's strategi c nove of repeatedly asking for extensions
of time to intervene and to extend the seal period in the qui tam
actions unduly prejudiced themin that during these del ays, the
Consolidated Plaintiffs were forced (and continue to be forced)
to engage in nonths of litigation wwth the Additional Plaintiffs
"who filed their qui tamactions during the latter stages of the
protracted seal period."” (filed docunent #53, Mdtion of
Consolidated Plaintiffs to DeemInterest or to Segregate
Settl ement Funds for the Purpose of Earning Interest, p. 6) The
Consol idated Plaintiffs contended that the Governnment could have
and should have pronptly raised the first-to-file bar against al
potential later-filed qui tam actions including the actions of
the three Additional Plaintiffs by intervening in the
Consolidated Plaintiffs' actions before the first Additional

Plaintiff, LaCorte, filed his suit on April 22, 1996 (after the
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Governnent and SBCL had agreed in principle to the settlenent).
Furthernore, they clainmed they were prejudiced by the delays the
Additional Plaintiffs caused by way of filing their clains in the
first place, and by their subsequent appeals of the dismssals of
the Additional Plaintiffs clains. The Consolidated Plaintiffs
contended that they have fully conplied with the Governnent's
requests throughout the litigation of these cases, including
extensions of the period of the sealed filings, and resol ving any
differences that may have exi sted anong thenselves, only to be
stonewal | ed by the Government and the Additional Plaintiffs. '
The 25 percent of the total settlenment proceeds which
the Consolidated Plaintiffs noved the court to segregate
represents the maxi mum percentage, or share, of the proceeds to
whi ch they could be entitled under the False Cains Act, 31
US C 8§ 3730(d). Although, they conceded that they probably
wi Il not be awarded the maxi num share, the Consoli dated
Plaintiffs asserted that setting aside the nmaxi nrum anount that
could be awarded, fully protects the Governnent. |[If the
Rel ators' share is ultimately determ ned to be | ess than 25
percent, the CGovernnment would coll ect the bal ance, including
accrued interest on the balance (filed docunent #53, Mdtion of
Consolidated Plaintiffs to DeemInterest or to Segregate

Settl ement Funds for the Purpose of Earning Interest, p. 14,

“The Governnent did not elect to intervene until after it had agr eed
with SBCL on specific settlenent terns to resolve all of the clains in the
Consolidated Plaintiffs' cases and long after the February 6, 1996 agreenent
in principle had been negoti at ed.
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n. 2).

In support of its request that the Governnent be
ordered to deposit the settlenent proceeds in an interest-bearing
account, the Consolidated Plaintiffs alleged that because of the
nature of the relationship between qui tamplaintiffs and the
Government in qui tamsuits, the Governnment acts as a fiduciary
over any settlenent proceeds recovered. The settlenent proceeds,
t hey argued, can be likened to a trust fund, and by statute, all
nmoney held in trust by the Governnent nust be deposited in an
i nterest-bearing account, pursuant to 31 U S.C. 8§ 1321 and 31
U.S.C. § 9702. " In an Order dated Cctober 28, 1997, | denied
these notions on the ground that the Governnent is not a
fiduciary of the settlenent proceeds (filed docunent #80). The
Governnent neither expressly nor inpliedly agreed to act as a
fiduciary of these funds. Characterizing the settlenment funds as
a trust fund is inappropriate. | ruled, therefore, that there is
no requirenment that the Governnent deposit the proceeds in an
i nterest-bearing account.

Rel ator LaCorte noved to sever his urinalysis claim

fromthe remainder of his claim This notion was granted, and

“sybsection (b) of 31 U.S.C. § 1321 provides in part that: Amounts
(except amounts received by the Conptroller of the Currency and the Federa
Deposit Insurance Corporation) that are anal ogous to the funds nanmed in
subsection (a) of this section and are received by the United States
Government as trustee shall be deposited in an appropriate trust fund account
in the Treasury.

31 U.S.C. § 9702, Investnent of Trust Funds, specifies that:

Except as required by a treaty of the United States, amounts held in trust by
the United States (including annual interest earned on the anmounts)--

(1) shall be invested in CGovernnent obligations; and

(2) shall earn interest at an annual rate of at |east five percent.
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LaCorte, in turn, filed a notion to retransfer the severed
urinalysis claimback to the Eastern District of Louisiana (filed
docunent #81). Citing the pending appeals of the dism ssed
clains and the possible effect of the outconme of these appeals on
the overall litigation, | denied both LaCorte's notion for
retransfer (filed docunent #98) and his notion for
reconsideration of nmy earlier denial (filed docunent #111).

On Decenber 2, 1997, | nmet with the parties in
chanbers, and the parties agreed informally to a proposed
scheduling order. The parties have conplied with this infornal
agreenent. Both the relators and the Governnent have filed iIn
canera proposed procedural orders, but no formal procedural order
was i ssued.

On January 23, 1998, Relator Merena filed a notion for
partial summary judgnent, pursuant to Federal Rule of Cvil
Procedure 56(c), requesting that judgnent be entered for himin
t he anount of $10, 385,412, which is 16 percent (the percentage
suggested by the Governnent as being appropriate) of those
settl enment proceeds that the Governnent has conceded shoul d be
utilized for purposes of determ ning the qui tam share based on
what the Governnment contended were the six “Merena only” clains.
Merena further argued that entry of partial sunmary judgnent
woul d streamine litigation of the remaining issues (filed

docunment #110)**. Because of the Governnment's alleged concession

The six clains Merena clains only he raised are as follows: 1)
urinalysis tests; 2) prostate specific antigen ("PSA") tests; 3) pap snear
tests; 4) tests performed for end stage renal disease patients ("ESRD'); 5)
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on this issue, Merena argued that there was no genuine issue as
to any material fact, and that he, therefore, was entitled to a
partial judgnment as a matter of |aw.

The Governnent opposed this notion on the grounds that
Merena had placed at issue whether the Governnent's allocation of
the settl enent proceeds anong the various clains was proper. The
Gover nnent contended that although it reconmended the allocation
and award of 16 percent of the settlenent proceeds as to the so-
cal | ed non- LABSCAM or six Merena-specific allegations, Merena's
claimfor a larger share effectively put the determ nation of his
share at issue. Because of this, the Governnent argued that
there was a genuine dispute as to material facts and therefore
the nmotion for partial summary judgnment should be denied. *®

| issued a Menorandum and Order on February 23, 1998
entering judgnent in favor of Relator Merena and against the
Governnent in the anmount of $9, 736, 324, which represents the
m ni num 15 percent of the $64,908, 828 the Governnent allocated to
Merena's six non-LABSCAM cl ains (filed document #124) **. This
j udgnent was entered without prejudice to the right of any of the

Consolidated Plaintiffs, including Merena, to seek and to claim

tests not performed ("TNP"); and 6) kickbacks.

®The Governnent states, "M. Merena woul d have this Court reserve the
qguestion of whether 'the Governnent's allocation of the settlenent proceeds
anmong issues and to the various states was inproper.'" (United States
Qpposition to Mdtion of Robert J. Merena for Partial Sumrary Judgnent, p. 2).

% The $64, 908, 828 figure includes a pro-rated share of the accrued
interest. The Governnment appears to agree that accrued interest should be
treated the sanme as principal in calculating the qui tamshare or shares of
t he proceeds.
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inthis litigation, additional conpensation as a qui tamshare in
the total proceeds of the settlenent between the Governnent and
SBCL.

4. Mbtions for Determ nation

Currently there are four notions outstanding: 1) the
Consolidated Plaintiffs' notion for the determ nation of
relators' share (filed docunent #86); 2) the Governnent's notion
With respect to the distribution of settlenent proceeds (filed
docunent #105); 3) the Governnent's notion to dismss the
Rel ators' "automated chem stry" allegations and to dism ss any of
the relators' clainms to any share of the state recoveries (filed
docunent #101); and 4) a notion by SBCL regarding attorneys’ fees
(filed docunent #117). The Governnment filed in canera proposed
findings of fact and a reply to the Consolidated Plaintiffs'
proposed allocation of the proceeds. The Governnent also filed a
status report regarding discovery (filed docunent #118). Both
the Governnent and Rel ators Merena and Robi nson, filed w tness
lists (filed docunents #115 and #116). A seven-day evidentiary
heari ng was hel d begi nning on March 16, 1998, to resolve all of
t he out standi ng notions, including the issue of relators’
share. ™ Both the Governnment and the Relators have filed post-
trial notions to support and suppl enent argunents nmade in open
court during the seven-day hearing.

a. Consolidated Plaintiffs' ©Mtion to Determn ne

The findings at this hearing are discussed in nore detail under the
headi ng, "Relators' Contribution to the Prosecution of the Action,” of this

Qpi ni on.
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Rel ators' Share

The Rel ators contend, as they have throughout the
litigation, that they are entitled to an award between 15 and 25
percent of the entire proceeds of the settlenent and accrued
interest. They contend a percentage in excess of the statutory
m ni mum of 15 percent is justified because of their substantial
contributions to the investigation as well as the significant
ri sks they have taken in their efforts to supply information to
the Governnment during its investigation. Based on 15 percent of
an allocation of $13,297,829 of the settlenent fund to the Spear
Rel ators those Rel ators have agreed to settle their clains to a
qui tam share. The Merena-Robinson Relators do not contest this
award and agree that the $13, 297,829 allocation should be
deducted fromthe proceeds in determning their qui tam shares.
Specifically, the other Consolidated Plaintiffs, Merena and
Robi nson, are requesting an award of 18 percent of the total
recovery, including interest earned on the escrow account, after
16

deducting the Spear Rel ator allocation.

b. Gvernnment's Mtion Regarding the Distribution

of Settlenent Proceeds

In the Governnment's notion regarding the distribution
of settlenent proceeds (filed docunent #105), the Governnent
argues that the Relators may not presently raise objections to

the Governnent's allocation of the settlenment funds to Relators

®\Mer ena and Robi nson agree, however, as above noted, that fromthis
total there be deducted the anpbunt allocated to settling the Spear parties'
clainms. Consequently, the Relators are requesting an award of 18% x
($333, 976, 266. 40 - $13,297,829) which totals $57,722,118. 73.
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specific clainms for purposes of determining Relators' share.
The Governnent takes this position because, it argues, the

Rel ators agreed that the terns of the settlenent with SBCL were
fair, adequate and reasonable, and they knew exactly the
allocations utilized by the Governnent for purposes of the
settlement with SBCL. The CGovernnent argues that the Relators
effectively waived their right to challenge the Governnent's

al l ocation because they did not challenge the fairness of the
Settl enent Agreenent and, therefore, the Governnent's allocation
of the proceeds between and anong the various clains i s now

bi ndi ng agai nst the Rel ators.

The Rel ators, on the other hand, contend that they were
never put on notice that by agreeing to the Settl enment Agreenent,
they were also agreeing to the Governnent's allocations for
pur poses of determning the Relators' qui tam share. Their
contention is that they agreed to the overall settlenent anount
and terns, but that the determ nation of the Relators' share was
an issue totally separate and outside the scope of the Settl enent
Agreement. They contend that they understood that the
determ nation of Relators' share was reserved until after the
Governnent settled the qui tamactions wwth SBCL. The
Governnent's conduct after the settlenent and until just recently
supports this understanding, they claim For exanple, the
Consolidated Plaintiffs cite several instances in which the
Government represented to themand to the court that it had not

yet determ ned the allocation of Relators' shares.
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The Governnent contends that for purposes of
negotiating the settlenent with SBCL, the so-called automated
chem stry allegations were valued at $234,798,505. After adding
interest earned on the escrow account, that sum anounted to
$241, 283,471, or approximately 72 percent of the total proceeds
including earned interest. (See Governnent’s Mdtion to D smss
the Automated Chemistry Allegations, etc., Exhibit #2, filed
docunent #101). |In addition, the Governnent all ocated
$14,507,107 with interest included for paynent to various states
as their “Medicaid share” of the settlenent. The Governnent
contends that these two suns, i.e., the $241, 283,471 (autonated
chem stry) and the $14,507, 107 (states Medicaid proceeds) plus
the $13, 297,829 agreed allocation to the Spear Relators mnust be
deducted fromthe total proceeds for purposes of determning the
Rel ators' share. Therefore, based on total proceeds of
$333, 976, 266. 40, the CGovernnment contends that Relator Merena is
entitled to a qui tamshare of $10, 385,412, which represents 16
percent of the net bal ance of $64, 908, 828" allocated by the
Governnment’s calculations to the “Merena non- LABSCAM

8

al l egations. ' The Government alternatively contends that the

Consolidated Plaintiffs, at nost, are entitled to no nore than 10

YUsing the above figures, the net bal ance woul d be $64, 887,859, a
Di screpancy of $20, 969.

®The Settlenent Agreement did not make any nention of any specific
state allocations, but it was understood by the parties that a sum of the
proceeds woul d be paid to the states, as is reflected in nmy Order of February
24, 1997 which Orders that $14, 460, 124. 01 be di sbursed for the settment of the
states' clainms. The anpunt actually disbursed was $14, 507, 107
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percent of the recovery for the Relator's automated chem stry
cl ai is.

C. Mbtion to Disniss Relators As to the
"Aut omat ed Chemi stry" d ains

The Governnment has noved to dismss all of the so-
call ed "automated cheni stry" allegations of the Relators
conpl ai nts pursuant to Federal Rule of Civil Procedure, 12(b)(1)
as to whichever Relator the court deens to have been the "first
to file" the automated chem stry all egations settled between the
CGovernment and SBCL under 31 U.S.C. § 3730(b)(5) *.

First, the Governnment seeks to bar Relators from any
share in the recovery for the automated chem stry cl ai s,
pursuant to the jurisdictional bar in 31 U S.C. 8§ 3730(e)(4),
because of allegedly w despread public disclosures of the
automat ed chem stry all egati ons agai nst SBCL and the Governnent's
ongoi ng i nvestigation of SBCL prior to any Relator filing a qui
tam acti on.

The Governnment argues that the Relators' conplaints are
jurisdictionally barred as to any "automated chem stry”
al | egati ons because the investigation into these clainms comrenced
by the Governnent prior to, and independent of, any contact wth
the Relators.? Specifically, the Government argues that because

of the high-profile nmedia coverage of the investigation into the

PThere appears to be no dispute that both Relators Merena and Robi nson
in their qui tamconplaints, made all egations of fraud involving automated
chemistry tests, although Relator Merena’'s may have been rather general

2n non- publ i ¢ governmental investigation would not bar the filing of a
qui tam action. See discussion, infra.
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automated chem stry clains prior to the Relators' filing their

qui tam actions, the Relators' clains are jurisdictionally barred
pursuant to the False Cains Act's public disclosure bar. 31
US. C 8 3730(e)(4)(A). The Governnent's argunent is that the
Governnent was already aware of SBCL's illegal conduct and was in
t he process of investigating this conduct as part of its ongoi ng
LABSCAM Task Force investigation before any of the Relators cane
forth wth any informati on. Mreover, the Governnent points out
that, prior to the filing of any of these qui tam actions, there

were articles in the New York Tines and various industry

publications, as well as an exposé on a CBS tel evision broadcast

of the show 60 M nutes on Septenber 19, 1993, entitled "Bl ood

Money,” concerning the filing of false clains by three nedica
| aboratories including SBCL. *

Second, the Governnment seeks to bar Rel ator Robi nson
and ot hers because of the first-to-file bar rule in 31 U S.C
8 3730(b)(5). The Governnent argues that upon the court's
determ nation of which Relator was the first to file an autonmated
chem stry claim the later filing Relators are barred from nmaking
any automated chem stry clai ns because no person other than the
Government may intervene in a qui tamaction or "bring a related

action based on the facts underlying the pending action." 31

2In the 60 M nutes st ory, one of the shows Associ ate Producers went to
a SmithKline | aboratory with an order for a SMAC (automated bl ood chenistry
panel), CBC, and thyroid test. The bill generated by SBCL was then exam ned
on canera, and the bill was found to include an un-ordered, but billed,
magnesi umtest. Transcript of "Blood Mney," 60 Mnutes, CBS News, Septenber
19, 1993, p. 20.
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U S.C. 3730(b)(5).

In the alternative, the Governnent contends that even
if the court had jurisdiction over the qui tamplaintiffs'
automated chem stry clains, the Relators would still only be
entitled to a relator’s share in the range of zero to ten percent
of the recovery allocated to the automated chem stry clainms. It
is the Governnent's contention that no Relator qualifies as an
“original source” as to the automated chem stry all egations, but
that even if a Relator was an original source, the qui tam share
should be limted to a | ow percentage in the zero to ten percent
range category for the anount of the proceeds allocated to the
automat ed chem stry cl ai ns.

In response to the Governnent's notion, the
Mer ena- Robi nson Rel ators contend that 31 U . S.C. § 3730(e) (4)
"does not divest the court's jurisdiction over 'parties
but instead over the entire action.” (filed docunent #113, Reply
of Relators to Governnent's Mdtion to Dismss Automated Chem stry
Al'l egation, p. 16). Therefore, they argue, when the Governnent
intervened in the actions, it "assured the court's jurisdiction
over the Relators' 'actions.'" (filed docunent #113, Reply of
Rel ators to Governnent's Motion to D smss Automated Chem stry
Al'l egation, p. 16). By intervening, the Relators contend, the
Gover nnent "establishes subject matter jurisdiction, whether or
not, absent intervention, the Court would have had jurisdiction
over the Relators."” (filed docunent #113, Reply of Relators to

Government's Motion to Dism ss Automated Chemistry Allegation, p.
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14) .

The Relators contend that they are not jurisdictionally
barred by the statute because none of the so-called public
di scl osures the Governnent references actually disclose the
"al l egations or transactions" of SBCL's fraud schenes as all eged
in their respective qui tamactions and their actions were not
based upon any public disclosures. The Relators allege that they
were the original voluntary sources of the information upon which
their respective qui tam actions were based, including the so-
call ed “automated chem stry” all egations. They contend that they
had personal, direct and i ndependent know edge upon which they
based all of their allegations. They contend that none of their
clains or allegations were based upon or derived from al ready
publicly disclosed information, but were all nmade upon their
i ndi vidual firsthand personal know edge. The Rel ators assert,
further, that because there was no public disclosure of their
particularized clains or of the allegations or transactions upon
which their actions were based including the automated chem stry
clainms, there is no issue as to whether they were an original
sour ce.

The Governnent requests, pursuant to Federal Rule of
Cvil Procedure 12(b)(6) that the court dismss the Relators
clains to a share of the state portion of Medicaid funds

recovered by forty-three states from SBCL as a part of the
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overal | settlement.? The $14, 507,107 that was paid to the
states was deducted fromthe total $325, 000,000 plus accrued
interest that the Governnent received. The Governnent argues
that these state funds were not recovered under the federal False
Cainms Act, 31 U.S.C. 88 3729-3733, and, therefore, the Relators
are not entitled to a share of these state settlenent proceeds.
The Governnent clains that the federal statute does not entitle
the Relators to any share of the state proceeds. Because these
proceeds were paid directly by SBCL to the states and not to the
Governnent, the Governnent contends it never had or received this
noney, and it is now the Relators' burden to deal directly with
the states if they believe they are entitled to sonme portion of
the “Medicaid” recoveries paid to the states.

It is the Relators' contention that they are entitled
to a percentage share in the total *“proceeds of the action or
settlenment of the claim” 31 U S.C. 8§ 3730(d)(1), including that
portion "unilaterally diverted to forty-three states.” (filed
docunent #113, Reply of Relators to Governnent's Motion to
Dism ss Automated Chem stry Allegation, p. 140). Therefore,
Rel ators contend that the anounts paid to the states shoul d not
be deducted fromthe total fund of noney fromwhich their
Rel ators' share shoul d be cal cul at ed.

Despite the argunent that the Relators should share

| ess than the 15 percent statutory m ni mumon the “automated

2The Government indicates that the state funds total $14, 507,107 which
includes the pro rated share of the earned interest.
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chem stry” clainms, it appears that the Governnent concedes that
Rel ator Merena is entitled to a qui tamshare in the 15 to 25
percent range of all proceeds recovered based on Merena’'s "non-
automated al l egations” or his "new allegations.” The total
recovery for these new all egati ons has been val ued by the
Governnment at $64, 908, 828, including pro-rated earned interest.
The Governnment suggests that an appropriate percentage for these
non- aut omated chem stry clains should be 16 percent. Therefore,
the total maxi numrecovery the Governnent contends Rel ators
Merena and Robinson are entitled to receive would be

$10, 385, 412. 48.

The Relators differ with the Governnent in three major
respects. First, they place a higher value on “the extent to
whi ch they substantially contributed to the prosecution of the
actions.” 31 U S.C 8§ 3730(d)(1). They claimthat their
Rel ators' share should be at |east 18 percent rather than 16
percent as suggested by the Governnent. Second, they contend
that they are entitled to at | east 18 percent of the total
settlenment fund, including the automated chem stry clains and the
noney paid to the states as part of the Settlenment Agreenent,
| ess the $13, 297,829 allocated for the Spear Relators, regardl ess
of how the funds were allocated by the Governnent for the
pur poses of negotiating a settlenment with SBCL or distributed
anong the various federal and state agencies. Third, they
contend that they are not, and cannot now, be jurisdictionally

barred by the public disclosure bar and that they should not be
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limted to recovery on only the non-automated chem stry cl ai ns.

d. Motion of SBCL in regard to Attorney Fees
and Costs

SBCL has advised that it has agreed to the anount of
attorney fees and costs it will pay to Relator Merena, in Cvi
Action 95-6953. SBCL contends that it should not be required to
pay any counsel fees or costs to the Robinson Relators in G vil
Action 95-6953 or to the Spear Relators in Cvil Action 95-6551,
| argely because of the “first to file law.” However, all three
civil actions, 93-5974, 95-6953 and 95-6551 were settled and
di sm ssed with prejudice by agreenent of all parties. The
settl enent expressly settled all clains asserted in the three qu
tam actions and certain other additional clains as set forth in
the Settlenent Agreenent and Rel ease for $325,000,000. There was
no all ocation of the proceeds between or anong the qui tam
actions, or anong the various clains. There was no notion filed
by any party prior to the dism ssal of the actions challenging
the court’s jurisdiction over any or all of the clains, nor any
nmotion to dismss any claimor clainms. For this reason, it would
appear that reasonable attorney fees and reasonabl e expenses
necessarily incurred and costs should be awarded to the qui tam

Rel ator in each of the three actions.

B. DI SCUSSI ON

1. I rrel evant Consi derati ons.
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Bef ore di scussing the discrete | egal and factual
i ssues, several argunents advanced by one or nore of the parties
tothis litigation may be briefly set aside.

Rel at or Merena, and perhaps other Relators, argue
extensively as to the risk and hazard to their respective
occupational reputations and future enpl oynent prospects, as well
as to the disruption of their famly life by reason of being
“whi stle-blowers.” Nothing in the statute renotely suggests that
these are appropriate considerations in determ ning the anmount or
proportionate share to be awarded qui tamrelators. 31 U S.C
83730(d) (1) sets forth as the only guideline for the 15 to 25
percent range “the extent to which the person substantially
contributed to the prosecution of the action or settlenent of the
claim” and, as to the "not nore than 10 percent” range (if
applicable), “the significance of the information and the rol e of
t he person bringing the action in advancing the case to
litigation.” The tw tests, one for the 15 to 25 percent range
and the other for the “not nore than 10 percent" range appear to
be essentially the sane; nanely, the extent to which the qui tam
relator’s informati on and assi stance hel ped t he successf ul
prosecution and, in this case, settlenment of the case.
Apparently, Congress concluded that the proportionate share of
t he proceeds established by the statute was an adequate incentive
and conpensation to a qui tamrelator for the econom c and
personal risks in filing a qui tamaction, and that the primary

gui deline for the percentage to be awarded should be the aid and
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assi stance the information provides toward the ultimte
concl usi on of the case.

The extensive argunents presented by both the Relators
and the Governnent as to the Governnent’'s treatnent of qui tam
Rel ators in other actions in which a qui tam percentage share was
awar ded and/ or paid by the Governnent, whether voluntarily by
agreenent or after litigation, would appear to have no rel evance
to the present issues except possibly as sone precedence as to
what m ght be an appropriate percentage in this case.

The Governnent, in various of its briefs and filings
seens to argue that because of the ongoi ng LABSCAM i nvesti gati on,
the investigation of SBCL would have ultimtely proved just as
successful as the investigation of NHL, at least as to the
automated chem stry clains, wthout the aid and assi stance of the
Rel ators, and therefore, that the Relators are sonehow barred
fromany recovery as to those clains. | find nothing in the
statute that states or suggests that nerely because the
Governnment is carrying out an investigation, a qui tamaction is
barred. The necessary el enent under the statute is not an
i nvestigation but rather public disclosure. Governnent
i nvestigations are ordinarily not publicly disclosed until they
are conpleted. Merely because a qui tam conpl aint may nake
al l egations that correspond with or parallel allegations that a
Gover nment agency may be investigating, the qui tamaction is not
barred, nor is the qui tam Relator precluded froman appropriate

statutory share of any resulting recovery.
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The Governnent has al so nade sone suggestions that
because there was a very |large recovery agai nst SBCL?%, the
per cent age awarded should be on the | ower rather than on the
hi gher end of the appropriate statutory range. There is nothing
in the statute to suggest that the amobunt of the total recovery
is, or should be, an appropriate consideration in determning the
percentage range or in calculating the total qui tamaward. Had
Congress intended the anmount of the award to be a rel evant factor
in establishing the percentage of the recovery, it could have
sinmply enunerated this as a relevant factor to be considered, or
Congress could have directed a sliding scale of percentages
dependi ng on the dollar anmobunt of the recovery. Cbviously,
Congress had to be well aware that a qui tam Relator coul d i ndeed
recover a very large sumof noney as a qui tamaward if the civi
recovery that Governnent obtained fromthe defendant was al so
very large. Therefore, | do not consider the anbunt of the tota
settlenment to be a relevant factor in determ ning what percentage
of the recovery should be paid to a qui tamrelator.

Finally, both the Governnent and the Rel ators argued
extensively about matters occurring after the date of the
settlenment, which for the purpose of deciding the qui tam
Rel ators’ share would be, at the l|atest, the date of the
di sm ssal of the actions on February 24, 1997. The extent, if

any, to which the Relators may have assisted or cooperated with

The Governnent quite properly enphasized in announcing the settlement
with SBCL that the settlement was the | argest recovery ever obtained under the
Fal se Clainms Act for health care fraud.
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the Governnent in any ongoing or further investigation seens to
me to be wholly outside the scope of inquiry in determning the
per cent age and anount of the award to go to the qui tam Rel ators
for their assistance in bringing about the settlenent and the
term nation of these actions.

2. Justiciability of the percentage range

The statute nmakes no specific reference as to the
procedure to be utilized in determ ning what percentage, within
the statutory 15 to 25 percent range, should be awarded a qui tam
Rel ator, nor does the statute expressly provide that the issue of
the appropriate percentage is a matter to be decided by the
courts in the absence of an agreenent between the Governnent and
t he Rel ators.

In several sections the statute nmakes explicit that
certain issues are subject to a court hearing, and, therefore by
i nference, subject to a court decision. As exanples of such
clearly justiciable issues are: (1) dismssal or settlenent of
qui tam actions by the Governnent over the objection by relators
(31 U S.C 8§ 3730(c)(2) (A (dismssal) and (B) (settlenent); (2)
l[imting the litigation participation of a qui tamrelator when
t he Governnent proceeds with the action, 31 U S.C. 8§
3730(c)(2) (O and (D); (3) permtting the Governnent to intervene
at a later date upon a show ng of “good cause,” (31 U S.C. 8§
3730(c)(3); (4) staying discovery on the application of the
Governnent (31 U.S.C. 8 3730(c)(4); (5 an award in the zero to

ten percent range - “the Court may award such sumas it considers
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appropriate” - (31 U.S.C § 3730(d)(1)).

Curiously, the statute says nothing as to whether a
court in a judicial proceeding may determ ne what percentage
between the 15 and 25 percent range, where applicable, should be
awar ded. Havi ng expressly provided for court decision as to sone
i ssues, but no nention as to the 15 to 25 percent range, it could
be argued that the actual percentage is a matter commtted solely
to executive (prosecution) branch discretion, reviewable,
possi bly, only for an abuse of governnental discretion.

None of the parties to this litigation have contended
that the court may not deci de what percentage should be awarded.
Case law, w thout discussing or nentioning the justiciable issue
suggests that when the parties cannot agree as to the proper
percentage, the matter is appropriate for court judicial
decision,* to deternmine “the extent to which the person [qui tam
Rel ator] substantially contributed to the prosecution of the
action” (15 to 25 percent range) and “the significance of the
information and the role of the person bringing the action in
advancing the case to litigation.” 31 U S.C. § 3730(d)(1).

| will proceed to first decide the justiciable issues,
nanely (1) the notion to dism ss the “automated chem stry” cl ai ns
in CGvil Actions 93-5974 and 95-6953; (2) the anount of the

proceeds upon which the qui tam percentage award w || be based;

Xunited States ex re. Walsh v. General Electrics, Co., 808 F. Supp. 580
(S.D. Onhio 1992); United States v. Stern, 818 F. Supp. 1521 (M D. Fla. 1993);
United States ex re. Coughlin v. IBM, 1998 W. 24243 (N.D.N. Y. 1998); United
States ex rel. Burr v. Blue Cross and Blue Shield of Florida, 882 F. Supp. 166
(MD. Fla. 1995).
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i.e., whether the state Medicaid recoveries of $14,507,107 shoul d
first be deducted fromthe fund upon which the percentage is
cal cul ated; (3) whether the allocations as to separate clains,

i ncluding the Medicaid, the “automated chem stry” and the ot her
“non- Merena only” clains utilized by the Governnent in
negotiating the settlenent wwth SBCL are binding on the qui tam
Rel ators in determning their qui tamshare; (4) whether the 15
to 25 percent range or the zero to ten percent range should be
applied to the whole or to separate portions of the clains.
Finally, assum ng that establishing the actual percentage or
percentages are justiciable, the percentage or percentages that
shoul d be applied will be decided and judgnent wll be entered
for the anount of the qui tam award.

3. Di smissal of the “Automated Chenmi stry d ai ns

The conmplaints in both Gvil Actions 93-5974 and 95-
6953 seemclearly to allege all of the so-called “autonated
chem stry” clainms. The Governnent apparently concedes this and,
for that reason, in order to prevent qui tam Relators from
sharing any percentage of any recovery attributable properly to
t hose cl ai ns, seeks to have those portions of the qui tam
conpl ai nts di sm ssed.

| find no case that renotely suggests that a district
court could now dismss any of the particular clains nmade in any
of the three qui tamconplaints. To begin, all three qui tam
conpl aints were dismssed, with prejudice, including all clains

set forth in the conplaints, upon the notion of the Governnent
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and with the joinder of qui tamRelators and SBCL. | retained
jurisdiction over only enforcing the settlenment agreenent and
determ ning the qui tam shares to be awarded out of the

settl enent and attorneys fees and costs and expenses to be
assessed against SBCL in favor of the qui tam Relators. Although

not directly applicable, the case of Kokkonen v. Guardian Life

| nsur ance Conmpany of Anerica, 511 U S. 375, 114 S. C 1673, 128

L. Ed.2d 391 (1994) nmekes it apparent, at least to ne, that when
a case is finally dismssed with prejudice, the court |oses al
jurisdiction except to the extent that jurisdiction is expressly
retained in the order of dismssal.

The CGovernnment seeks to have Rel ator Merena' s automated
chem stry allegations dismssed pursuant to Federal Rule of Cvil
Procedure 9(b) for failure to plead fraud as to those all egations
with sufficient specificity. How or why this should be done at
this tinme, long after the case was settled and dism ssed wth
prejudice inits entirety is not explained. Even if a tinely
notion had been made, and granted, undoubtedly the plaintiff
woul d have been afforded an opportunity to replead and specify in
detail. | consider this argunent by the Governnent to be
frivolous. This assertion by the Governnent is perhaps one of
the reasons why the qui tam Relators feel forced to argue that
the Governnent is trying in every conceivable way possible to
defeat their respective clains for the qui tam share that they
believe they are entitled to receive under the law. To the

extent that the Governnent is asking this court to dismss

35



Rel ator Merena's automated chem stry clains for failure to
specifically allege fraud, the notion will be deni ed.

The Governnent’'s primary contention as to both Merena
and Robinson’s autonmated chem stry clains is that these clains
shoul d be dism ssed fromboth of the qui tam conplaints because
of lack of subject matter jurisdiction, pursuant to the bar of 31
US C 8 3730 (e)(4)(A. The qui tam actions, including al
clains asserted therein have already been dism ssed with
prejudice. They do not have to be re-dism ssed. Perhaps of even
nore inportance, the Governnent does not contend that the court
| acked jurisdiction over the actions, but nerely certain of the
clains alleged in each of the actions.

The qui tam Relators contend that their automated
chem stry clains were not “based upon” any public disclosures or
obt ai ned or copied fromnews reports or nedia, but were based
upon their personal know edge and information and that they were,
in any event, “original sources” within the neaning of the
statute 31 U.S.C. 8 3730(e)(4)(B). They also contend that
irrespective of whether their respective actions, as to sone of
the clainms m ght have been subject to dismssal under 31 U S.C. 8§
3730(e)(4) (A and (B), no notion to do so was ever made, and upon
the Governnent formally intervening in the action, the question
of the court having subject matter jurisdiction was nooted. |
agr ee.

On the notion to dism ss the automated chem stry

claims, | conclude that the notion will be denied. In doing
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this, I do not decide whether those clains could have been barred
because of preexisting public disclosures and whet her either of
the Relators were “original sources” if the notions had been nade
bef ore the di sm ssal s.

Even if the “automated chem stry” clains could have
been, or may even now be subject to dism ssal, this would not
necessarily preclude the qui tam Relators fromsharing within the
15 to 25 percent range on the “proceeds of the action or
settlenent of the claim?” Where a qui tamaction is filed, and
the Governnent intervenes and expands the all egations of the
conpl aint, or settles the action, including broader clains than
alleged in the qui tamaction, this should not preclude the qui
tamrelator fromreceiving the mninumstatutory qui tam share of
15 percent of the entire settlenent, as well as a percentage
above the 15 percent mninmumup to the maxi mum of 25 percent
“dependi ng upon the extent to which the person [qui tam Rel ator]
substantially contributed to the prosecution of the action.”

4. Allocation of Values to Specific dains

The denial of the Governnment’s notion to dismss all of
the automated chem stry clains contained in the qui tam Rel ators’
conpl ai nts does not necessarily nean that the Relators are
entitled to a share in the 15 to 25 percent range, or indeed even
in the “not nore than 10 percent” range. The Governnent contends
that the court nust consider the actions of the Relators on a
claimby claimbasis irrespective of whether the autonated

chem stry allegations are dismssed. As to those clains in which
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there was prior public disclosure and the Relators were not
“original sources”, the Governnent argues that the Relators are
entitled to no qui tam share of the proceeds.

The qui tam statute involved makes no nention of
treating a qui tam conplaint as having distinct and divisible
clainms for the purpose of determning the qui tamRelator’s share
of the proceeds. The statute provides that where the Governnent
i ntervenes and proceeds with the action, as it did in these
cases, the qui tam Relator shall “receive at |east 15 percent but

not nore than 25 percent of the proceeds of the action or

settlenent of the claim” (Underlining added). The statute
speaks of the action and claimas a single unit or whole entity.
It would seem al nost inevitable to ne that at | east in nost qui
tam actions there woul d be allegations of nultiple false clains
alleged in a conplaint. The qui tamactions involved here were
settled as to all clains, whether or not validly pled or
substantively valid, for a single overall sumof noney. 1In
determ ning the portion to be paid to qui tam Relators, | do not
think the statute ever contenplated that a court should, after
the fact of settlenent, consider each separate claimto determ ne
whet her the clai mwas subject to dismssal because of pre-filing
public disclosures and/or whether the Relators were an “origi nal
source.” The CGovernnment never sought to have any of the

Rel ators' qui tamallegations dism ssed prior to entry of the
order settling and dism ssing each of the actions with prejudice.

Neither did it ever seek leave to file an anmended conpl aint, as
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it undoubtedly had the right to do.

Far nore inportant, at least to ne, is that in al
three of the qui tam actions, the Governnent intervened, and
settled with SBCL (wth the consent of the Relators) for an
overal |l settlenment sum of $325,000,000. The signed Settl enment
Agreenent and the executed Rel eases designated no nonetary
al l ocation or division anong various clains, other than nention
that the settlenent included all enunerated clains by various
Gover nnent al agencies, and by the separate state clains for their
respective Medicaid | osses. Neither did the Settl enment
Agreenent, the Rel eases or anything else filed of record seek to
al locate or quantify a dollar anmount between or anong the three
gqui tam actions or the separate clains of each action

The evidence is specific and clear that although the
Governnent, in determ ning the reasonabl eness and adequacy of the
overal |l settlenent, evaluated the nonetary value of certain
di stinct clains, the settlenent between the Governnent and SBCL
was an arbitrary “bottom|ine” figure of $325,000,000 for all of
the clains that were set forth in the Settl ement Agreenent
t hrough the date of Septenber 16, 1996. The settlenent expressly
included all of the clains set forth in the three qui tam actions
and all clainms for the states’ Medicaid | osses. SBCL certainly
did not settle the qui tam actions or any specific claimor
clains asserted therein for any specific sumother than the
overal |l figure of $325, 000, 000.

Even if the court should consider the qui tam shares on
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a claimby claimbasis, because the only quantified anmount is the
overal |l settlenent of $325,000,000, it seens to nme that, at the

| east, the Governnent woul d have the burden of proof to establish
such allocation of the settlenent proceeds it seeks to have the
court nmake. The Governnent apparently contends that it has fully
established this and net any burden of proof that it may have,
because prior to the settlenent being approved, the Governnent
submtted to the Relators its proposed allocations that it would
present to SBCL for the purpose of concluding settl enent
negotiations. The evidence is clear however, that no
representative of the Governnent ever informed any of the

Rel ators that the Governnent woul d contend that these

cal cul ati ons woul d be binding on Relators in determ ning their
respective qui tamshares. Neither did the Governnent ever
informany of the Relators that if the matter of the qui tam
shares woul d ever be litigated, the Governnment woul d contend that
the Rel ators had waived any right to contest such allocations
because they had agreed to the overall settlenment with SBCL with
know edge of the allocations assigned by the Governnent for

pur poses of negotiating the settlenent.

To the extent that a finding on waiver is necessary or
appropriate, | find as a fact that the Governnent’s position that
the Relators nust accept and are bound by the Governnent’s
al l ocati on was never expressed to the Relators prior to their
agreeing to the settlenent. Even in court filings and

representations to the court, long after the settlenment was
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approved, and while the issues of the Additional Plaintiffs’
right to share in the proceeds as qui tamrelators was being
litigated, the Governnent repeatedly stated that it had not yet
cal cul ated or determ ned what amount it would offer to the qui
tam Rel ators, either individually or in total.

| find the Governnent’s position that the Relators, by
not objecting to the overall settlenent sonehow waived their
right to challenge the Governnment’s assigned all ocati ons of
proceeds to particular clainms to be unacceptable. So far as the
evi dence di scloses the allocations were unilaterally set by the
Governnent. They were never expressly agreed to by any party,
i ncluding SBCL. The Governnment now contends that not only the
Rel ators, but also the court, nust accept at face val ue those
al l ocations. The CGovernnent used the allocations of proceeds
anong clainms solely for purposes of negotiating a settlenent and
to calculate distribution of the proceeds anong the various
af fected governnental agencies.

There is absolutely no evidence on the record before
me, beyond the unacceptabl e waiver argunent, to establish any
al l ocation anong various clains. The Relators repeatedly sought
expl anation fromthe Governnent, both informally and in
di scovery, as to the Governnent’s allocation calculations. The
Governnent’s only response is, and always has been, that the
cal cul ati ons were based on rational estinmates of |osses and
conpl ex negoti ati ons anong the various governnental agencies and

that the parties and the court are bound to accept the
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Government’s calculations. It seens to ne to be alnobst a “trust
us, we are not wong, we are correct” attitude. The Governnent
tries, at a mninmum to require Relators to prove the allocations
are in error without providing Relators with any di scovery on the
i ssue, al though such discovery was requested. This | cannot
accept.

| conclude on this issue, that the Relators are not
bound by the allocations assigned by the Governnent as to the
automat ed chem stry, the “new Merena-only” and the Spear qui tam
all egations. It is the Governnent that attenpts to reduce the
i ndi vidual and total qui tam award shares by assigning particul ar
values to various clainms. Even if dividing the proceeds anong
separate clains would be appropriate, there is no evidence upon
which a fact-finder could rationally nmake such a determ nation on
the record before ne. Al parties were provided with a full
opportunity to devel op the record on all issues.

In determ ning the qui tam share or shares to be paid
to the Relators, the clains may not be allocated for dollar
anounts between or anong the automated chemi stry, the “new Merena
only” and ot her clains. First, neither the Settl enent
Agreement, the Rel ease nor any statenent or docunent on record at
the time of the approval of the settlenent ever nentioned any
separate sum of noney other than the $325, 000, 000. Second, the
statute nmakes no suggestion that a qui tam award shoul d be based
on a claimby claimbasis to determ ne which clains are valid or

what the individual nonetary worth of separate clains were to the
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overall settlenent. The percentage of the award above the
mnimumis to be based upon the extent to which the qui tam
Rel at or substantially contributed to the prosecution of the
action. Third, Relators did not waive their right to contest any
governnental allocations of proceeds to particular clains.
Finally, there is no basis in the evidence upon which a nonetary
al l ocation anong clains could rationally be nade.

5. Medi caid Fraud Paynents Made to 42 States and
the District of Colunbia

The February 24, 1997 order of distribution fromthe
escrow account directed that “$14,460,124.01 be distributed into
t he National Association of Medicaid Fraud Control Units, for
further distribution to the states with which SBCL had settled.”
The total amount of net proceeds recovered by the Governnent was
$319, 469, 159 ($333, 976, 266 | ess $14, 507,107). *°

The evi dence di scloses that 42 states and the District
of Col unbi a, who had nade Medi cai d paynents under their
respective state prograns to SBCL, negoti ated separate
settlenents with SBCL. Because SBCL sought a “gl obal settlenent”
for the alleged billing fraud clainms, the anobunt to be paid to
the states was factored into the overall $325, 000,000 settl enent.
It is clear that the CGovernnent never received and never intended

to receive the full $325,000,000. Al parties were well aware of

ZESApparentIy because of a few days extra interest earned under item (4)
of the order, the actual anmpbunt paid to the Medicaid Fraud Control Units was
$14, 507,107, and the total settlenent proceeds, with interest was
$333, 976, 266. These later two figures will be used for all further
cal cul ati ons of the qui tam shares.
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this. Although there is no direct nention of separate paynent
amounts to the state Medicaid Fraud Control Units in the

Settl enent Agreenent or the Release, the fact that the states
were sinultaneously settling their clains was expressly set forth
in the Settlenent Agreenment. Preanble G of the Settl enent
Agreement specifically refers to the subm ssion of clains for
paynent by SBCL to the Medicaid prograns of the expressly
enunerated 42 states and the District of Colunbia. Preanble Q
however, specifies that the Governnent contends that all of the
al | eged fraudul ent paynents, including the Medicaid program
paynents to the states constituted subm ssion of false clains
under the Federal False Clains Act. Paragraph 4 of the

Settl enent Agreenent refers to “recei pt of the paynent descri bed
in Paragraph 1 above [$325,000,000] by the United States and the
State Settlement Account, collectively.” Par agraph 8 of the
Settl enent Agreenent provides that the Relators (all of whom
signed the Settlenent Agreenent) “w !l rel ease, upon receipt of
t he paynent described in Paragraph 1 above by the United States
and the State Settlement Account, collectively, in accordance
with the Court Order, SBCL . . . ." Consequently, it is clear
that the Relators were well aware that paynent woul d be nmade
directly to the enunerated states out of the total $325, 000, 000
settl enent recovery. They knew, at |east when the order of

di stribution was entered, if not before, the exact anount that
was to be paid to the states.

| do not agree, however, with what | understand is

44



the Governnent’s present position, that a federal cause of action
under the False Clains Act for the paynents to the states for
their share of the Medicaid paynents, could not be maintained.
That is inconsistent with the Governnment’s contentions set forth
in Preanble Qto the Settlenent Agreenent cited above.

Medi cai d prograns, although authorized by federal |aw
and supported by federal contributions to the states, are not
strictly federal governnment prograns. They are state prograns
aut hori zed and partially financed by federal law. A false claim
submtted to and paid by a state’'s Medicaid programindirectly
results in aloss to the federal governnent, but it is not
strictly speaking, a false claimsubmtted to the United States.
A qui tam share may be obtained fromthe Governnent only out of
the proceeds of the settlenent received by the Governnent. The
Government’s net recovery was, as above noted, $319, 469, 159.

That is the total proceeds upon which the qui tam shares wll be
det er m ned.

| recognize that this determnation is arguably
inconsistent wth the determnation that the various clains
agai nst SBCL set forth in the qui tam conplaints nmay not be
subdi vi ded and quantified as to anounts. The anounts that were
paid to the states under the Medicaid prograns are definite and
they were incorporated in an order of court. They were funds
that the Governnent never received and never were entitled to
receive. The anounts paid to the states were negoti at ed

separately and separate agreenents and rel eases were signed by
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each of the effected states and SBCL.

| note that the Governnent, the Relators and SBCL
entered into a stipulation, prior to the Relators agreeing to the
settlement, that both the Governnent and the Relators reserved
the right to contend “that funds paid to any state are or are not
subject to any claimfor a relator’s share.” As to this issue,
it appears that the Governnent’s present position cones as no
surprise to the Rel ators.

The Relators contend that they are entitled to a qui
tam share of that portion of the proceeds received by the states,
because, in the words of the Relators, those paynents were nade
as “a unilateral determnation of the Governnent.” | disagree
Wi th that characterization. The qui tamaward that will be nmade
wi Il be calculated on the total proceeds received by the
Governnent, after deducting the anmount received by the states.

6. The “no nore than 10 percent qui tam share
i ssue

The nost perplexing i ssue under the statute i s whether
the “no nore than ten percent of the recovery” award is
applicable. Neither the Relators nor the Governnent were clear
as to their respective interpretations of this section of the
statute.

31 U S.C.8§8 3730 (d) provides in relevant part:

(d) Award to Qui Tamplaintiff.--(1) If the Governnent

proceeds wth an action under subsection (b),[as it did

in this case] such person shall, subject to the second

sentence of this paragraph, receive at |east 15 percent

but not nore than 25 percent of the proceeds of the
action or settlement of the claim dependi ng upon the
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extent to which the person substantially contributed to

t he prosecution of the action. Were the action is one

which the court finds to be based primarily on

di scl osures of specific information (other than

i nformation provided by the person bringing the action)

relating to allegations or transactions in a crimnal,

civil, or admnistrative hearing, in a congressional,
adm ni strative, or Government Accounting Ofice report,
hearing, audit, or investigation, or fromthe news
nmedi a, the court may award such suns as it considers
appropriate, but in no case nore than 10 percent of the
proceeds, taking into account the significance of the
information and the role of the person bringing the
action in advancing the case to litigation.

The problem arises, because the statute in al nost
i dentical |anguage in sub-section (e)(4)(A) provides that unless
the qui tamRelator is an “original source”, as expressly defined
in the statute, “no court shall have jurisdiction over” a qui tam
action that is “based upon public disclosures” of the same type
that triggers the “no nore than 10 percent” award provision. The
Gover nnment has argued that sub-section (e)(4)(A) forecloses both
t he Merena and Robi nson Relators fromany award on the automated
chem stry allegations and alternatively, but | believe
i nconsistently, alleges that sub-section (d), quoted above,
limts any award on the automated chem stry allegations to the
“no nore than 10 percent” range, and suggests that the percentage
should be in the | ow range between zero and ten percent.

Arguably, the “no nore than 10 percent” award could
apply in every case, if the court nakes the finding that “the
action [not specific allegations of the action] is based
primarily on disclosures of specific information” (underlining

added) of the type therein defined. The Governnent, in argunent,
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suggested that the distinction between the two apparently
conflicting sections, is that the “no nore than 10 percent” sub-
section specifies “disclosures”, whereas the jurisdictional bar
sub-section refers to “public disclosures”. | do not think this
distinction is valid, because, for exanple, there could hardly be
a disclosure “fromthe news nedia” that was not a public

di sclosure. To the extent that the Governnent suggests that
there m ght be a non-public disclosure to the Governnent by sone
i nter-governnental investigation, allowng a recovery of no nore
than 10 percent, the statute can not be reasonably so
interpreted. One of the clearly enunciated purposes of the nost
recent 1986 anendnents to the statute, was to prevent the harsh
preclusive effect of mere governnental know edge or investigation

as occurred in United States ex rel. Wsconsin v. Dean, 729 F.2d

1100 (7th Cr. 1984). See United States ex rel. Stenson v.

Prudential |nsurance Conpany, 944 F.2d 1149, 1163 (3d G r. 1991)

(Scirica, J., dissenting).

The Rel ators expl anation of the “no nore than ten
percent” clause in sub-section (d) appears to be that where an
action would be subject to dismssal for |lack of jurisdiction
under the public disclosure bar, sub-section (e)(4)(A and (B)
but the Governnent neverthel ess intervenes, the Relator would
then be entitled to a percentage up to ten percent “taking into
account the significance of the information and the role of the
person bringing the action in advancing the case to litigation.”

Rel ators further contend that the jurisdictional “public
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di scl osure” bar and the “original source” exception have no
application once the Governnent intervenes. This is a plausible
expl anation for the seem ngly contradi ctory clauses of the

stat ute.

The Rel ators contend, as they have throughout this
litigation, that, in any event the “public disclosure bar” has no
application to their qui tamactions. Factually, they contest
vehenently the nature of any public disclosures, including the

broadcast in the television show 60 Mnutes, of “allegations or

transactions” on which their actions “are based.” Both Relators
Mer ena and Robi nson deny that any of the allegations of fraud
which they set forth in their respective conplaints relied in any
way upon any discl osures nmade by others, whether public or
private. Both contend that their allegations were based upon
their firsthand personal know edge acquired while enpl oyees of
SBCL: Rel ator Robinson as the Medical Drector of an SBCL
| aboratory in San Antoni o, Texas and Relator Merena, as a billing
anal yst and Supervi sor of Response Devel opnent at SBCL’'s nati onal
headquarters. Al though sone of the allegations in both
conpl ai nts may have been simlar to those upon which the
Gover nnent successfully prosecuted NHL, there were many
al | egati ons enconpassed, even within the “automated chem stry”
clains that had not been included in any prior disclosures to the
Gover nment, whet her or not public.

The purpose of the “public disclosure bar” woul d appear

to be intended to prevent a person taking advantage of and using
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publicly disclosed information, and to prevent the filing of
“copy cat” conplaints. |If “based upon” neans or is simlar in
meaning to “relied upon”, neither Relator’s conplaint was based
upon any di scl osures, other than those that they |earned as
enpl oyees of SBCL. Again | note that the “public disclosure bar”
of sub-section (e)(4)(A and (B), refers to an “action” being
barred, not to certain allegations. Certainly the qui tam
conpl ai nts were not subject to dism ssal, even had the Governnent
timely so noved. As | have heretofore noted, I will not dismss
or separate out various clains, including the *autonated
chem stry” clains, in determ ning an appropriate qui tam share.
The “no nore than ten percent” provision of subsection

(d) requires that the court find that the “action” be based

“primarily on disclosures of specific information (other than
i nformation provided by the person bringing the action) relating
to allegations or transactions in a crimnal, civil, or
adm ni strative hearing, in a congressional, admnistrative, or
Gover nnent Accounting O fice report, hearing, audit, or
i nvestigation, or fromthe news nedia.” | decline to nmake such a
finding, irrespective of whether the “disclosures” nust be
publ i c.

| conclude that the Relators, whether singly or in
conbi nation are entitled to a qui tamaward in the 15 to 25
percent range on the net proceeds of the settlenent. Those net
proceeds are calculated as follows: Total recovery of the

settl ement and accrued interest, $333,976, 266. 40, | ess the total
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anount paid to the states Medicaid Fraud Units, $14, 507, 107,

| eaving a net bal ance of $319, 469, 159.40. In conputing the
proceeds upon which the Merena- Robi nson Relators will be entitled
to receive a share, there nust be further deducted the anmount of
the agreed allocation to the Spear Relators of $13,297,829. This
| eaves a bal ance of proceeds of $306, 171, 330 upon which the

di sputed qui tam shares will be cal cul at ed.

7. Rel ators' Contribution to the Prosecution
of the Action

At the seven-day hearing in March, 1998, Relators
Mer ena and Robi nson presented evi dence supporting their clains
for a larger percentage of relators' share. The Governnent
presented evidence to support their own argunents that the
Rel ators are barred fromrecovery on the automated chem stry
clainms, and that the Relators contributed only mnimally to the
i nvestigation of and settlenment with SBCL on their other
al | egati ons.

Rel at or Merena has worked voluntarily with the
Governnent for the last four years to secure a settlenment in the
gqui tam cases against SBCL. Wile he was still enployed as the
supervi sor of Response Devel opnent at SBCL, he provided the
Governnment with information and docunents for ei ghteen nonths
after he filed his qui tamaction. He continued to assist the
Governnent in its investigation of SBCL for two years after the
unsealing of his qui tam action, and after he left his enpl oynent

at SBCL in March of 1995. The Governnent does not dispute that
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Rel at or Merena spent literally hundreds of hours assisting the
Governnent at the Phil adel phia Task Force's Media, Pennsylvani a
headquarters.

Rel ator Merena all eges that he first contacted the
Gover nnent about what he suspected were fraudulent billing
practices at SBCL in m d-August 1993 when he voluntarily placed a
call to a toll-free governnment fraud alert hotline. Apparently,
Rel ator Merena's phone call was routed and re-routed until he
finally was referred to the United States Patent O fice. The
United States Patent O fice, in turn, directed Relator Merena to
James Sheehan, Chief, Cvil D vision of the United States
Attorney's Ofice for the Eastern District of Pennsylvani a.

M. Sheehan testified at deposition® that he did not
take any notes to nenorialize this phone call, but that he
recal l ed an anonynous cal |l er phoning in about the alleged fraud
at SBCL. At deposition, M. Sheehan testified that he renenbered
that during his tel ephone conversation with Rel ator Merena,
Rel at or Merena di scussed the fact that he was an enpl oyee of
SBCL, and that he had concerns about the way the conpany was
operating. M. Sheehan testified that Rel ator Merena t hought
that there m ght have been grounds to address SBCL's activities
under the False Clains Act. M. Sheehan recalled that Relator
Merena expressed concern about identifying hinself. M. Sheehan

recalls at |east two other tel ephone contacts with Relator Merena

B\ . sSheehan testified at deposition, but was not called as a w tness
in open court during the evidentiary hearing which began on March 16, 1998.
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after the initial phone call and before Rel ator Merena's counsel,
M. Marc Raspanti, becane invol ved.
Prior to any face-to-face neeting between Rel ator

Merena and M. Sheehan, Relator Merena's counsel, M. Raspanti,
provi ded M. Sheehan with information concerning a nunber of
schenmes ongoing at SBCL. The information provided included
schenmes to maxi m ze Medi care revenues by "unbundling" or
"exploding” its various test panels, including its autonated
chem stry panels.

Rel ator Merena's first face-to-face neeting wth M.
Sheehan was on Cctober 9, 1993. Relator Merena's counsel, M.
Raspanti, also was present. At this neeting, Relator Mrena
voluntarily provided additional information to M. Sheehan
concerning SBCL's alleged fraudulent billing practices. Relator
Mer ena expl ai ned his background and enpl oynent at SBCL. He began
working at SBCL in 1986 as the Supervisor of the Third-Party
Billing Departnent. Relator Merena noved up in the conpany, and
was at the tinme he contacted M. Sheehan, supervisor of Response
Devel opnent, where he handl ed SBCL's recei pt of paynents from
Medi care and ot her payors. Relator Merena spent his entire
career with SBCL working at its national headquarters.

At deposition, M. Sheehan testified that during this
Cct ober 9, 1993 neeting, Relator Merena provided himw th the
names of various individuals who headed various functions at SBCL
and with an overview of SBCL's operations throughout the country.

Rel ator Merena indicated to M. Sheehan certain of SBCL'Ss
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| aboratories that he believed were involved in questionable acts,
and he indicated to M. Sheehan certain parts of the country he

t hought would be nost fruitful to the Governnent's investigation
based on his experience at SBCL's national headquarters. Relator
Merena described SBCL's National Billing Goup, and SBCL's
relationship wth Pennsyl vania Blue Shield ("PBS"'), and he

provi ded the nanmes of enpl oyees of PBS and SBCL who were
interacting with each other as to sone of his allegations.

Rel ator Merena explained in detail how SBCL's
"“unbundl i ng" or "exploding" schene worked. He described that
SBCL was | ooking for ways to nmaxi m ze revenues, and that it
attenpted to do so by identifying | aboratory tests which could be
separated out fromthe standard nulti-channel battery of tests.
He expl ained that individual states differed in how they paid
SBCL for additional tests, and therefore SBCL could submt clains
for unbundled tests to certain states and receive paynent for the
mul ti-channel battery of tests (the bundle) and bill again for
certain tests which were already billed as part of the battery.

Rel at or Merena expl ai ned the uni que test billing codes
used by SBCL's | aboratories and expl ai ned how t he Nati onal
Billing G oup converted the | aboratory codes in a way that
inproperly inflated Medicare revenues. He expl ained that SBCL
even hired procedure code anal ysts whose job it was to nmaxim ze
revenue for test panels, including automated bl ood chem stry
panel s.

Rel at or Merena expl ained SBCL's centralized conputer
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billing systens. He described SBCL's schene of "jamm ng"
di agnosi s codes, whereby SBCL's conputer automatically added
ot her diagnosis codes for particular clainms where specific
di agnoses are required. He stated that, in this way, SBCL
obt ai ned Medi care paynent w t hout obtaining necessary diagnosis
information fromthe referring physician. He explained SBCL's
al | eged deceptive marketing schenes. Relator Merena al so
di scussed and explained SBCL's al |l eged practices of billing for
tests which were not perforned, inproper billing for End Stage
Renal Disease ("ESRD') patients, multiple kickback schenes used
to entice referring physicians, and a particul ar diagnosis schene
related to pap snears. The Cctober 9, 1993 neeting | asted about
seven hours.

Prior to Relator Merena's suit, the Governnent had, in
Decenber 1992, concluded an investigation of NHL, which resulted
in NHL pleading guilty in the United States District Court for
the Southern District of California of submtting false clains to
the Governnment and paying a $1 million crinmnal fine. The
president of NHL al so pleaded guilty to felony counts of
submtting false clains to the Governnent and served a prison
sentence. Additionally, NHL agreed to a civil settlenent of $100
mllion with the Governnment and paid a nonetary settlenment to 33
i ndi vi dual states.?

By way of declaration, Carol Lam Assistant United

2"The NHL case al so was a qui tam action.
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States Attorney for the Southern District of California, states
that the issue in the NHL investigation was NHL's al | eged
practice of routinely adding non-nedically necessary tests to
automat ed chem stry panels and billing governnent health
i nsurance prograns separately for those added-on tests.
Al | egedly, NHL used deceptive marketing practices that |ead
physicians ordering | aboratory tests to believe that the
additional test results they were receiving with the autonated
chem stry panels cane at little or no additional cost. M. Lam
testified, by way of declaration and in open court, that during
the course of the NHL investigation, the team of governnent
agents and | awyers | earned that the schenme at NHL was not uni que
to NHL, and began to suspect that many of NHL's conpetitors were
also commtting simlar marketing and billing fraud. M. Lam
testified that after the resolution of the NHL investigation, in
| ate 1992, she and M. Freednan di scussed the need to investigate
and prosecute, where appropriate, the other nmajor nedical
| aboratories in the country, including SBCL.

Foll owm ng the resolution of the NHL investigation, the
Gover nnent gave press releases and its officials, including M.
Lam nmade comments and statenments in various foruns, including
television and the print nedia as well as at professional
conferences, regarding the Governnent's investigation of NHL and
its suspicion that fraudulent billing practices by nedical
| aboratories were not unique to NHL. I n Decenber, 1992, nunerous

articles appeared in newspapers and i ndustry publications across
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the country. The general gist of these articles was that the
alleged billing practices at NHL were not unique to NHL, and that
federal officials were continuing to investigate the marketing
and billing practices of other national nedical |aboratories.

The successful NHL investigatory team evolved into a
task force. This task force decided to commence a joint
crimnal, civil and adm nistrative investigation of the seven
ot her national |aboratories. |In the early sunmer of 1993, the
task force becane known as QOperati on LABSCAM or the LABSCAM Task
Force. During the summer of 1993, the LABSCAM Task Force
requested fromthe ProgramiIntegrity Branch of the Health Care
Fi nanci ng Adm ni stration ("HCFA"), all avail able national
clinical |aboratory billing data. HCFA provided the task force
with tapes of billing data for 1991 through 1993. The data
provi ded included | aboratory clains submtted to Medicare for al
| aboratory tests by seven ngjor nedical |aboratories including
SBCL. Fromthis data, Ms. Lamtestified that the LABSCAM Task
Force was able to identify nunerous potential billing schenes by
SBCL.

When asked on cross-exam nation about the Phil adel phia
Task Force's contribution to the case, Laurence Freednan,
Assistant Director, Commercial Litigation Branch, CGvil D vision,
United States Departnent of Justice ("DQJ"), responded that he,
and others at the DQJ in Washington, DC, did not know what the
Phi | adel phi a Task Force was doing in relation to these cases. He

testified that the Phil adel phia Task Force did not even know nuch
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about the case.

Both Assistant United States Attorney Lam and Freednan
testified that up until the summer of 1993 the Governnent had
been tracking anomalies and indicia of fraud as it related to
SBCL's billing practices. Lamtestified that the investigation
into SBCL's billing practices began on August 24, 1993 with the
i ssuance of subpoenas to seven nedical |aboratories, including
SBCL.

On August 24, 1993 the Departnent of Health and Human
Services' Ofice of Inspector CGCeneral (HHSSO G Ofice of Audit
Servi ces issued conprehensive subpoenas to SBCL and si x ot her
nmedi cal | aboratories. The Government received over 200 boxes of
docunents in response to its initial subpoena issued to SBCL.
Federal Bureau of Investigation ("FBI") Special Agent Jacob
Gregory of San Diego reviewed the SBCL docunents and cane up with
docunents which he thought would be hel pful in prosecuting a case
against SBCL for its alleged fraudulent billing practices. These
subpoenaed docunents | ater becane known as "hot docunents" or
"the hot docunents file." Fromthese so-called "hot docunents",
Speci al Agent Gregory al so conpiled a table of contents and
created a tine line setting forth critical dates of the SBCL
al | eged schene.

The DQJ nmade the decision to transfer the investigation
of SBCL to the Eastern District of Pennsylvania. In accordance
with this decision, Special Agent G egory re-boxed the docunents,

time line, and table of contents and sent themto federal
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investigators in this district, sonetinme in July, 1993.

By August, 1993, nedia coverage of the alleged billing
fraud in the nedical |aboratories industry continued. An article
dated August 28, 1993, and headlined, "Medical Labs Subpoenaed in
Medi cai d- Medi care Probe", was distributed by the Associ ated Press

wire service and was published in the Washi ngton Post stating

that sone of the nation's |eading nedical testing | aboratories
had recently received federal subpoenas seeki ng docunents for a
"w deni ng investigation of Medicaid and Medicare fraud". The
article nmentioned SBCL by nane as being anong those receiving a
subpoena. The story of the Governnent's subpoena of docunents
fromthe seven major |aboratories was picked up by other
newspapers and i ndustry publications. On Septenber 19, 1993, CBS
News broadcast a segnent entitled "Bl ood Money" on its show 60

M nutes. The story, reported by Leslie Stahl, covered the

al l eged fraud involving automated chem stry panels. The show s
Associ ate Producer Karen Jaffee went to SBCL with an order for an
automated chem stry panel, a CBC, and thyroid test. On canera,
Stahl and a nedi cal doctor exam ned the bill generated by SBCL.
The bill included an un-ordered but billed magnesi umtest.

By the end of 1993 the Governnment alleges that, in
addition to the attorneys assigned to the investigation, there
were six full-tinme federal agents fromthe FBI and the Defense
Crimnal Investigative Service ("DCS"), and a full-tinme
par al egal supervi sor assigned to the LABSCAM Task Force. It is

the Governnent's contention that its investigation of SBCL'Ss
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al l eged fraudulent billing practices was well on its way at the
time Relator Merena filed his conplaint, and even before he nade
his first contact wwth M. Sheehan. Mre inportantly, the
Governnent argues that its know edge of the alleged fraud, its
ongoi ng i nvestigation, and the public disclosures of these facts
constitute public disclosures for the purposes of the Fal se
Clainms Act and therefore constitute a bar to any recovery by
Rel at or Merena and ot her relators.

Rel ator Merena testified in open court, however, that

he did not view the 60 Mnutes segnent, nor did he read any of

t he numerous newspaper articles, press releases or industry
publications. He contends that the allegations he made in his
conpl ai nt were based on facts of which he has independent
know edge. He clains his allegations and the facts supporting
them therefore, are based on his know edge and not on the
di scl osures of the Governnent's investigation into or suspicions
of alleged fraudulent billing practices at SBCL.

Both Lam and Freedman testified that the information
the Governnent had in the summer of 1993, at the tine of the
i ssuing of the subpoenas as well as the docunents and ot her
information the Governnent received in response to the subpoenas
was insufficient for the Governnent to go forward and
successfully prosecute a case against SBCL for violations of the
Fal se Clains Act. Nonetheless, the Governnent contends that its
i nvestigation and resolution of the NHL fraud case provi ded a

bl ueprint that was easy to followin its subsequent
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i nvestigations of the other national nedical |aboratories,
including SBCL. M. Lamtestified in open court that once the
Gover nnent understood the fraudul ent schenmes by NHL, the
Government felt it would not be "rocket science" to uncover the
same or simlar schenmes at the other |aboratories. It is the
Governnent's contention, therefore, that any investigation of
SBCL would be nore or less a matter of following a well laid out
map.

Rel at or Merena argues, however, that if the Governnent
had sufficient information at that tinme, settlement woul d not
have taken four years to conclude. Relator Merena contends that
the Governnent, by trivializing the extent to which Rel ator
Merena contributed to the Governnent's investigation of SBCL, has
mnimzed the contribution of the entire Phil adel phia Task Force
in settling the qui tam actions agai nst SBCL.

In addition to the assistance Merena provided through
Cctober 9, 1993, at his first face-to-face neeting with the
Governnent, Rel ator Merena nade ot her significant and substanti al
contributions which led to the Governnent's ultimte settl enment
with SBCL. Relator Merena revi ewed docunents received from SBCL
in response to three subpoenas, two of which he was hel pful in
preparing. Specifically, he hel ped the Governnent understand
many of the internal docunents received from SBCL in response to
t he subpoenas. He assisted FBI and LABSCAM Task Force agents in
preparing for interviews of witnesses. He prepared outlines for

interviews with w tnesses. He assisted the task force in
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evaluating and reviewing the notes after the witness interviews
were conpleted. He assisted in obtaining docunents, many of
which he fed to the Governnent during the eighteen nonths he was
still an enployee at SBCL. He assisted in preparing Governnent
agents for the re-interview of witnesses. He provided technica
support hinself and | egal support through his counsel to the
Governnent in drafting subpoenas and key docunents. He and his
counsel provided assistance in the settlenment process, and hel ped
to put pressure on SBCL to reach a settlenent of the case. He
filed a qui tamaction here in the United States District Court
for the Eastern District of Pennsylvania where the other qui tam
actions against SBCL ultimately were transferred and settl ed.

It is undisputed that on Novenber 8, 1993, counsel for
Rel at or Merena provided M. Sheehan with a draft of Rel ator
Merena's qui tam conpl aint, and on Novenber 12, filed a qui tam
conpl ai nt under seal in this court. His conplaint alleged fraud
by SBCL in SBCL's automated chem stry panels, urinalysis tests,
prostate antigen tests, pap snear tests, tests perfornmed for ESRD
patients, tests not perforned, and kickbacks. On the sane day,
Rel ator Merena provided the Governnment with his initial Notice of
Di scl osure. On Decenber 13, 1993, Relator Merena provided the
Governnent with his first Supplenental D sclosure Statenent which
supported each of the clains raised in Relator Merena's earlier
meetings wth the Governnent, as well as those in his qui tam
conpl ai nt .

M. Sheehan sought the assistance of Relator Merena and
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his counsel in drafting docunent requests that the Governnent
could serve on SBCL. On March 7, 1994, Rel ator Merena provi ded
the Governnment with information about SBCL's Lexi ngton, Kentucky
| aboratory's practice of artificially reducing its Medicare
accounts receivables by "janm ng", or automatically adding,
di agnosi s codes to Medicare clains to facilitate their paynent.
On March 8, 1994, Relator Merena provided the Governnent with an
annual recap of SBCL's 1993 results. On March 17, Relator Merena
provi ded the Governnent a conplete set of SBCL's 1993 nonthly
Billing and Accounts Receivable Reports. On March 21, 1994,
Rel ator Merena provided the Governnent a sunmary of individuals
and docunents pertaining to SBCL.

Rel ator Merena nmet with Governnment officials on March
21, 1994. This neeting was arranged at the request of M.
Sheehan. During this neeting, Relator Merena carefully expl ai ned
to M. Sheehan how SBCL mani pul ated its billing for automated
chem stry profiles in order to nmaxi m ze rei nbursenent.
Specifically, Relator Merena expl ai ned how SBCL separately billed
certain tests, including the HDL, LDL, and RDWtests to the
Atl anta, Georgia and Florida Medicare carriers to obtain greater
Medi care rei nbursenent than if SBCL woul d have submtted those
claims to PBS.

On April 29, 1994, Relator Merena's counsel, M.
Raspanti, provided the Governnent with drafts of detailed and
conpr ehensi ve subpoenas. On May 5 and May 6, 1994, Rel ator

Merena provided the Governnent with copies of all docunents
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previously provided to the United States Attorney's O fice for
the Eastern District of Pennsylvania. On May 11, 1994, Rel ator
Merena provided to the Governnent an internal SBCL directory
which listed key personnel for each of SBCL's | aboratories.

On June 22, 1994, Relator Merena and his counsel nmet
wi th various Governnment officials in a neeting |asting
approxi mately four hours. At this neeting, Relator Merena
di scussed and identified nunmerous SBCL enpl oyees, as well as
former SBCL enpl oyees, describing who were likely to be
cooperative w tnesses and who woul d have the nost rel evant
i nformati on about SBCL's various practices and schenes
nati onw de.

Also in the sumrer of 1994, Relator Merena and his
counsel assisted the Governnent in drafting a letter to SBCL
regarding a May 11, 1994 subpoena which Rel ator Merena and his
counsel also helped draft. Relator Merena, at the Governnent's
request, provided additional assistance concerning SBCL'Ss
"Jamm ng" of diagnosis codes for pap snear tests and test
performed on ESRD patients. Relator Merena also further
descri bed and provi ded docunentation regardi ng SBCL's ki ckback
schene.

Thr oughout the investigation, the Government nade
repeated representations to himthat he was a big help to the
i nvestigation of SBCL, and that the information he was providing
was very useful. Relator Merena contends, and the Governnent

agrees, that Relator Merena's counsel asked M. Freedman of the
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DQJ repeatedly about what the DQJ's position would be with regard
to the relators' share.

It is undisputed that, after the Governnent reached the
settlenment in principle with SBCL, it asked Rel ator Merena and
his counsel to summari ze what they believed to be a basis for the
fair and adequate resolution of relators' share issues. Relator
Merena provided a detail ed 45-page letter setting forth his
contribution to the investigation and settlenment of the case.
(Merena Exhibit 70).

On March 22, 1996, Relator Merena, his counsel, and
other Relators and their counsel, nmet with M. Sheehan, M.
Freedman and anot her Government official at the Governnent's
request to discuss the settlenent in principle with SBCL. It is
undi sputed that at the outset of the neeting, M. Sheehan
congratul ated counsel for the Relators and told themthe
Governnent was extrenely appreciative of their assistance and
efforts in bringing about the successful settlenent of this case,
whi ch the Governnment clains is the nost successful qui tam case
in the history of the United States. The Governnent acknow edged
t he hundreds of hours Rel ator Merena and his counsel spent
assi sting the Governnment in achieving this settlenent.

Rel at or Merena contends, however, that the Governnent
never indicated at this neeting nor at any tinme prior to this
nmeeting, that the Relators would not recover the statutory
relators' share of the total settlenent proceeds, or that the

Gover nnent woul d seek to preclude Relators fromrecovery on
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certain of their allegations. Relator Merena contends that the
Government never told the relators what their relators' share
woul d be, but that the Governnent would be fair to the rel ators.

The Governnent, on the other hand, contends and M.
Freedman so testified in open court, that if the Relators
objected to the settlenent proceedi ngs and/ or agreenent in
principle, they could have said so. The Governnent, in essence,
contends that the Relators should have raised the issue of their
shares thenselves prior to agreeing to the settlenment with SBCL.

Rel at or Robi nson argues that he, too, substantially
contributed to the investigation of and settlenment with SBCL.
From 1990 to 1993, he was the nedical director of SBCL's San
Antoni o regional |aboratory. He resigned his position at SBCL on
June 1, 1993, after concluding that the conpany's all eged
practice of "unbundling" or "exploding” its charges to federal
heal th care prograns was deliberate, and that he could not
effect, fromw thin, a change in the conpany's policy.

In May, 1993, he net with Relator G ossenbacher, an
attorney, and discussed SBCL's all eged fraudul ent policy and
practices. Relator G ossenbacher then contacted DCI S Speci al
Agent Larry Daniels about SBCL's alleged fraudul ent policy and
practice of unbundling charges to the Governnent for conponent
parts of its automated chem stry panels.

It is uncontested that on or before June 6, 1993, DC S
Speci al Agent Daniels briefed fellow agent Scott Parker, who was

investigating health care fraud matters in Texas, on the
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i nformati on Special Agent Daniels had received from Rel at or
G ossenbacher. On June 8, 1993, Relator G ossenbacher discussed
W th Special Agent Parker, SBCL's all eged nationw de policy and
practice of unbundling charges for its automated chem stry
panels. He clains that he provided Special Agent Parker with at
| east five docunents which evidenced SBCL's all eged schenes, and
t hat Special Agent Parker added these docunents to his
investigative file. Apparently, the information and evi dence he
and Rel at or G- ossenbacher provided to Special Agents Daniels and
Parker was the first specific information disclosed to the
Governnent regarding SBCL's policy and practice of "unbundling”
charges to federal health care prograns for iron, TIBC, HDL, LDL,
and magnesi um tests.

It is uncontested that in md-July 1993, Special Agent
Par ker opened a separate investigative file on SBCL with the
i nformati on and docunents that he had received from Rel ators
Robi nson and G ossenbacher. Relators Robinson and G ossenbacher
filed their conplaint on Decenber 15, 1993, and on that sane
date, delivered to the Governnent material evidence and
information in support of the conplaint.

On April 20, 1994, Relator Robinson nmet with M.
Freedman, FBI Special Agent G egory, and DCI S Special Agent
Parker. During this neeting, he was interviewed at |ength
regardi ng his know edge of SBCL's unbundling policies and
practices including the billing and marketing of SBCL's

| aboratory services. He was questioned about his career at SBCL,
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and of how he cane to be aware of SBCL's all eged fraudul ent
practices. Wen asked for the names of current and fornmer SBCL
enpl oyees know edgeabl e about SBCL's nmarketing of and billing for
automated chem stry tests, Relator Robinson provided nanes of
current and fornmer enployees he felt m ght be helpful to the

i nvestigation. At |east one of these individuals was interviewed
by the Governnent. Relators Robinson's and Grossenbacher's cases
were |later transferred to this court.

At M. Freedman's request, Relator Robinson cane to
Phi | adel phia for a neeting held on Novenmber 29, 1995. At that
nmeeting Governnent officials advised Relators and their counsel
that the Governnent was |ooking for litigation support fromthe
relators and their counsel, and the Governnent officials
di scussed with Rel ator Robinson the testinony they anticipated
from SBCL's nedi cal experts. The Governnent indicated that it
intended to call Dr. Robinson as an expert witness to controvert
the anticipated testinony of SBCL's nedical experts. At this
neeting, the Governnent al so questioned hi mnore about the
operations at SBCL, including quality assurance and conpli ance
i ssues, and recordkeepi ng practices.

It is uncontested by the Governnent that, upon
returning to Texas, Relators Robinson and G ossenbacher and their
counsel spent many hours anal yzing SBCL's responses to the
unbundl i ng issues and preparing a witten rebuttal of SBCL's
argunents in a 13-page letter that was sent to the Governnment on

Decenber 12, 1995.
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8. The Merena - Robinson qui tam shares

The Governnent insists that | nust decide which Rel ator
is entitled to a qui tamshare, and preclude the other from
recei ving anything, on the basis of “the first to file bar.”
Such an anal ysis and decision mght be required if the Merena and
Robi nson Rel ators were argui ng between thenselves as to who
shoul d receive the qui tamaward. Fortunately, and quite
practically and sensibly, the Relators, long before this
[itigation began over the anmount of the qui tam share the
Gover nnent woul d have to pay, agreed anong thenselves as to the
di vision of any proceeds, regardl ess to whomthe award or awards
were made. Therefore, | do not think it is necessary to decide
that one Relator and not the other is entitled to a share.

Because both cases were settled for an overall sum as
heretofore noted, there is no way to quantify or to separate the
recoveri es between or anong the qui tam Realtors. Because the
Gover nnent never sought to dism ss any of the actions or any
clains of the actions until after the settlenment was conpl eted
and the cases were dism ssed with prejudice, it is conceivable
that each of the three qui tam Relators could have pl ausibly
argued that each was entitled to a percentage between 15 and 25
percent of the entire proceeds. It is clear that the qui tam
statute contenplated no nore than one recovery. Relators seek
nothing nore than this. | wll decide the percentage between 15
and 25 percent that should be awarded on the net proceeds.

Undoubtedly both Rel ators provided very val uabl e and
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substantial assistance to the Governnment in bringing these
actions to a successful settlenent and term nation. A brief
synopsi s of the assistance has been outlined above. There was
much nore, but it would gain little to recite in full detail.
The sole statutory criterion for an award is “the extent to which
the person [qui tam Relator] substantially contributed to the
prosecution of the action.” In the final analysis, this can be
no nore than a judgnent call by the decision maker. There is no
precise way to quantify in a percentage the contribution of a qui
tamRelator. This is particularly true, it seens to ne, in a
case where the actions are termnated by an overall settlenent.
There is no way of determning on the record before me how nuch
nonetary value, if any, was added to the potential settlenent
when the cases were partially unseal ed, and SBCL becane aware for
the first time of the identities of the qui tam “whistle-
bl owers.” Likew se there is no way to quantify how nmuch sooner
the actions settled because of the assistance and persi stence of
the Relators. The evidence is strong, however, that it was the
Rel ators who constantly urged to Governnent to enter into serious
negotiations with SBCL.

| recogni ze that the Governnment woul d probably have
continued to pursue at |east the “automated chem stry” clains
agai nst SBCL, and would very |ikely have obtained a substanti al
settlement. How nuch such a settlenent would have been w thout
t he assistance of Relators would be pure speculation. Relators

had deep and extensive know edge of the inner workings of SBCL
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and they were able to obtain, provide and nore inportantly
interpret corporate billing records, w thout which the cases
woul d have had serious problens.

As to the “Merena only” clains, in an earlier filing
t he Governnent suggested a qui tamaward of 16 percent on the
amount it allocated to those clainms. The Relators suggest that
t hey should be entitled to an overall share of 18 percent of the
total proceeds, including the proceeds to the states that | have
decl i ned to include.

Whet her we consider only the individual contributions
of Merena or the individual contributions of the Robi nson
Rel ators, certainly sone percentage above the m ni num 15 percent
shoul d be awarded. Both Relators substantially contributed, and
were willing to contribute as nuch as the Governnment was willing
to receive. | conclude that the substantial contribution of each
was equal to that of the other. Thus if only one, but not the
other qui tam Relator would be entitled to an award on the whol e
of the proceeds, | would award the sane percentage regardl ess of
whi ch one was entitled.

In readi ng the depositions and evi dence received into
evidence, and |listening to the argunents of counsel, | amleft
With the inpression that the attorneys in charge of the LABSCAM
i nvestigation, conducted largely from San D ego and Washi ngt on,
DC by the DQOJ seek to take far nore credit for the overall
success of the proceedings than is rightly due. The suggestion

has been presented that San D ego and Washi ngton took care of al
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the automated chemi stry investigation and cl ains, which the
Governnent contends was the nost val uable part of the case, and
that the United States Attorney’ s office in the Eastern District
of Pennsyl vania, through M. Stiles, the United States Attorney,
and M. Sheehan, an Assistant United States Attorney, and the
i nvestigators working under their direction played only a m nor
part in bringing about the successful conclusion of the actions.
Per haps the reason the |litigation has been presented in this
[ight is because the contacts that Relator Merena, and, to a
| arge extent, Rel ator Robi nson had with the Governnent was in
provi di ng assistance to the investigators and United States
Attorneys fromthis district, and the Governnent wants to
mnimze the contributions of the Relators in order to | ower
their ultimate award

No matter how the qui tamaward in this case is
calculated, it will be quite large. | recognize that sone of the
argunents presented by the Governnent attorneys may have been
caused by a sincere desire to save as nuch of the proceeds as
possi ble for the Governnment. However, an Act of Congress
provi des for substantial awards in order that persons who acquire
first-hand know edge of false clains being presented to the
Governnent will come forth and file nmeritorious qui tam
conpl aints. The success of this legislation in continuing to
achieve its goals can only be assured by unstintingly providing
the qui tam awards dictated by Congress, irrespective of the size

of the awards.
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Rel at ors undoubtedly sincerely believe that their
respective contributions toward bringing about the overall
settl enent were not only substantial but vital to the highly
successful outcone of the actions. They therefore may have
exaggerated to sone extent the inportance of their individual
contributions. Simlarly, I amconvinced that the Governnent
t hrough the DQJ has greatly underestimated and m nim zed the help
provided by the Relators. | believe that the DQJ attorneys who
have represented the Governnent in the present qui tamrel ator
share proceedi ngs have been | argely unaware of the trenendous
effort put forth by the United States Attorney’'s Ofice for this
district. That office and its investigative staff relied very
heavily upon the aid of the Relators, particulary upon M.
Mer ena. It was primarily through the insistence of both the
Rel ators and M. Sheehan that serious and neani ngful settl enent
negoti ati ons were conmenced. It is quite clear that the
automated chem stry clains were not investigated and devel oped
solely by the LABSCAM t ask force. The devel opnent of the tota
facts as to all of the clains asserted by the qui tam conplaints
of Merena and Robi nson, including the automated chem stry
al l egations, were developed primarily through the task force
operating out of the Media Ofice of the United States Attorney’s
office in this district.

The ultimate decision as to the percentage share to be
awarded is ny own overall assessnent of the extent to which

Rel at or Merena and/ or the Robinson Relators substantially
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contributed to the successful prosecution and settlenent of the
actions. As previously noted, sone percentage above the 15
percent mninmumanount is entirely appropriate in this case. In
my judgnent a qui tam share of 17 percent of the net proceeds of
$306, 171,330 is proper. Oher persons who m ght nake a simlar
deci si on based on the sanme facts, mght well provide a |arger or
a smal | er percentage.

The net proceeds upon which the qui tamshare will be
conmputed is, as previously set forth, $306,171,330. Seventeen
percent of that amount is $52,049,126. Fromthat anmount there
nmust be deducted the anount of the partial summary judgenent
awar ded of $9,736,324.2® A judgrment will be entered in favor
t he Merena- Robinson Relators, jointly, in the sum of
$42, 312, 802.

Al'l factual statenments contained in this Opinion shal
be deened to be findings of fact. |In addition, all of the
subm tted unopposed proposed findings of fact presented by either
of the Relators and by the Governnent, shall be deened as
addi tional findings of fact.

Per haps Congress never contenplated that such | arge
awards m ght occur, although that seens doubtful. Congress is,
of course, capable of anending the statute at anytine, should it
consider that it has been too generous in specifying the

percentages to be awarded. |If so, Congress m ght also be nore

BThe Government has pai d the anpunt of the partial sumary judgnment to
Rel at or Mer ena.
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hel pful in defining when the | esser percentage ranges shoul d be
utilized and also in clarifying the several seem ngly unclear and
conflicting sections of the statute.

For the reasons set forth in this opinion judgnment wll
be entered in favor of the Merena and the Robinson relators
jointly in the sumof $42,312,802. for the bal ance of their qui

t am shares.

By the Court:

April 8, 1998

Donal d W VanArtsdal en, S.J.
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